Good Practice Guidelines


Good  Practice  Guidelines

For Persons involved in video recording interviews with complainants under 14 years of age (or with intellectual disability) for evidential purposes in accordance with Section 16(1)(b) of the Criminal Evidence Act, 1992, in cases involving sexual and/or violent offences.

July 2003

CONTENTS

Members of the Committee…………………………………………………….
  3
Introduction……………………………………………………………………..
..4
Section 1…………………………………………………………………………
11
LEGAL AND GENERAL REQUIREMENTS……………………………….
11
Requirements of the Ac……………………………………………………………..
11
When to make a video recording………………………………………………….
11
Well-being of complainant…………………………………………………………
13
Avoid coaching………………………………………………………………………
14
Involve complainant in decisions…………………………………………………
14
Supplementary statements…………………………………………………………
14
Where to make a video recording…………………………………………………
14
What equipment to use………………………………………………………………
15
Section 2……………………………………………………………………………
16
BEFORE THE INTERVIEW…………………………………………………….

16
PARTI-GENERJ4L…………………………………………………………………..
16
The importance of planning for the interview……………………………………
16
Formulating questions for the interview………………………………………….
16
Developmental factors to be considered …………………………………………
16
Understanding the legal requirements……………………………………………
18
Competence, compellability and availability for cross-examination…………
18
Duration and pace of the interview……………………………………………….
18
Taking a break ………………………………………………………………………
19
Who should conduct the interviewer? ……………………………………………
20
Who else may be present during the interview? ………………………………..
20
Does the child need to agree to be video recorded? ……………………………
21
What happens after the interview? ……………………………………………….
21
Equipment ……………………………………………………………………………
22
The use of toys……………………………………………………………………….
22
Interviewers’ behaviour and appearance………………………………………..
22
Can the complainant receive therapeutic help? ………………………………..
22
Preparing the complainant for interview…………………………………………
22
PART 2- COMPLAINANTS WITH SPECIAL NEEDS………………………….
23
Cultural/religious issues…………………………………………………………….
23
Specific/multiple disabilities ……………………………………………………….
24
Intellectual disability (mental handicap) ………………………………………..
24
Interpreters and intermediaries …………………………………………………..
25
Section 3……………………………………………………………………………

27
THE INTERVIEW……………………………………………………………….

27
Basic aim/purpose of the interview………………………………………………..
27
Phase One – Rapport ………………………………………………………………
27 

Establishing ground rules with the complainant…………………………………28
Phase Two - Free narrative account………………………………………………
30
Phase three – Questioning …………………………………………………………
32
Stage One – Open-ended questions ……………………………………………….
32
Stage Two – Specific yet non-leading questions ………………………………..
33
Stage Three – Closed questions and focused questions for

non-responsive children ……………………………………………………………
34
Stage Four – Leading questions …………………………………………………..
34
Use of ‘props’ ………………………………………………………………………………
35
Closing the interview ………………………………………………………………………
36
Further interviews …………………………………………………………………………
36
Section 4……………………………………………………………………………
38
LEGAL CONSTRAINTS…………………………..………………………………
38
Conducting the interview - the legal constraints ………………………………………
38
Hearsay………………………………………………………………………………………
38
Identification of the offender………………………………………………………………
39
Previous bad character……………………………………………………………………
39
Leading questions…………………………………………………………………………
39
Non-expression of personal views ………………………………………………………
40
The complainant who becomes a suspect ………………………………………………
40
Section 5……………………………………………………………………………
41
AFTER THE INTERVIEW………………………………………………………...41
After the interview…………………………………………………………………………..
41
Before storage……………………………………………………………………………….
41
Custody and security……………………………………………………………………….
41
Original video recording…………………………………………………………………..
41
Master copy………………………………………………………………………………….
42
Destruction of copies……………………………………………………………………….
42
Destruction of original recording and master copy……………………………………
43
Storage……………………………………………………………………………………….
43
Use of tapes for training……………………………………………………………………
43
Annex A……………………………………………………………………………
44


Glossary of Terms………………………………………………………………….
44
Annex B……………………………………………………………………………
50


Part 111 Criminal Evidence Act 1992………………………………………….
50
Annex C……………………………………………………………………………
54
Technical Guidance……………………………………………………………….
54
Annex D……………………………………………………………………………
58
Specimen Information Sheet……………………………………………………..
58 

Annex E…………………………………………………………………………….59
Specimen Form of Receipt and Undertaking …………………………………..59
Annex F ……………………………………………………………………………
60
Specimen Index of Video Recorded Interview ………………………………..
60
Annex G……………………………………………………………………………
62
Warning Label for Video Tapes …………………………………………………
62
Bibliography ………………………………………………………………………
63
MEMBERS  OF  THE  COMMITTEE

His Honour Judge Frank O’Donnell - Chairman


(from July 1999 following the resignation of the Hon. Mr Justice Cyril Kelly)

Chief Superintendent Patrick Cregg, Garda H.Q., Dublin.

Mr Niall Durnin, S.C., The Bar Council.

Ms. Olga Garland, Child Care Manager, South Western Area Health Board, ERHA

Mr. David Gormally, Office of the Director of Public Prosecutions.

Ms. Noreen Landers, Chief Prosecution Solicitor’s Office.

Mr. Frank Lyons, Department of Justice, Equality and Law Reform until November 1999 (the Courts Service since November 1999).

Ms. Lillian McGovern, Chief Executive Officer, Victim Support.

Mr. Kieran Mc Grath, Assistant Director, St. Clare’s Unit, The Children’s Hospital, Harcourt St. Dublin.

Dr. Deirdre Mac Intyre, Senior Clinical Psychologist, South Western Area Health Board, ERHA.

Una Ni Raifeartaigh, B.L., The Bar Council (until April 1999).

Dr. Imelda Ryan, Consultant Child & Adolescent Psychiatrist, South Western Area Health Board ERJ-IA, Our Lady’s Hospital, Dublin.

Mr. John Ryan, Social Work Team Leader, Social Workers in Learning Disabilities (SWILD).

Mr Garrett Sheehan, Solicitor, The Law Society.

Mr. Kieran Smyth, Child Care Policy Unit, Department of Health and Children.

Síle O’Neill, Committee Secretary (from July 1999 following the resignation of Mr. Alan Donnellan).

INTRODUCTION

(I)
PURPOSE OF THE GUIDELINES

The main purpose of these Good Practice Guidelines is to assist those making a video recording of an interview with a complainant where it is intended to submit the recording as evidence at the trial of the offence in accordance with section l6(1)(b) of the Criminal Evidence Act, 1992.  Such a recording can provide a very valuable, early record of the complainant’s account; result in fewer requests to repeat his/her account to others and perhaps spare him/her from having to recount evidence to the court in person.

(II)
ADMISSIBILITY OF VIDEO RECORDED EVIDENCE

Section 16(1)(b) of the Act provides that a video recording of any statement made by a complainant in relation to a sexual or violent offence during an interview with a member of An Garda Síochána, or other competent person, shall be admissible at the trial of the offence.

(III)
GLOSSARY OF TERMS
Understanding how video recordings may be used in court under the provisions of the Act, requires some familiarity with the basic procedures and terms used in a criminal trial.  In this context, a glossary of terms has been included at Annex A.  In addition, other terms used throughout these Good Practice Guidelines are included and defined in the Glossary of Terms.

(IV)
ESTABLISHMENT OF THE COMMITTEE

Prior to bringing section l6(1)(b) of the Act into operation, the Minister for Justice, Equality and Law Reform considered that it would benefit complainants and interviewers if Good Practice Guidelines on the conduct and recording of such interviews were made available.  The Minister was aware that those charged with the task of framing such Guidelines would need to address a wide variety of legal and child care/protection issues.  He considered that this could be best achieved by forming a committee under the chairmanship of a judge and be representative of the Department of Health and Children, the Department of Justice, Equality and Law Reform, Social Workers, Child Psychologists and Psychiatrists, the legal profession, An Garda Síochána, the Director of Public Prosecutions and the Chief State Solicitor.  In addition, all members of the Committee are or have been involved in dealing with either the legal or child care/protection aspects of abuse cases or in administrative functions or policy formulation associated with such cases.

(V)
MEMBERSHIP OF THE COMMITTEE

The members of the Committee are listed on page 3.

(VI)
THE COMMITTEE’S TERMS OF REFERENCE ARE AS FOLLOWS:

(a)
To draw up guidelines for persons involved in video recording the statements made by alleged victims under 14 years of age (or with mental handicap) of sexual offences or offences involving violence during interviews with a member of the Garda Síochána or any other person who is competent for the purpose and

(b)
To co-ordinate and monitor the implementation of such guidelines.

(VII)
SOURCES OF INFORMATION
In drafting these Guidelines, the Committee drew mainly on the knowledge and expertise of its members and on the Memorandum of Good Practice published in 1992 by the Home Office in England.  Some of the people who worked on the preparation and implementation of that Memorandum and others who conducted research into its operation were also of assistance.  In addition, the Committee consulted a sample of legal and health care/protection specialists in Ireland on an advance copy of the Guidelines and received some very enlightening and valuable contributions. Other sources of information used by the Committee are included in the bibliography.  The Committee wishes to gratefully acknowledge the contributions made by all those with whom it consulted.

(VIII)
MONITORING THE IMPLEMENTATION OF TEE GLUDELINES

The Terms of Reference state that the Committee is obliged to co-ordinate and monitor the implementation of these Good Practice Guidelines.

In gathering information together, the Committee examined the operation of the UK system of video recording interviews with complainants under the Memorandum of Good Practice.  During this study of the UK system, the Committee was struck by the amount of valuable research undertaken into various aspects of the operation of that system and by the resultant number and variety of books and publications available.  The Committee was also impressed at the number of seminars and conferences organised for those (i.e. gardai, health care and legal professionals, judges, etc.) directly involved in the operation of the UK system.  The Committee understands that all of this conference activity and research work facilitated an ongoing debate on the UK system and its operation within the broader criminal justice system, which proved to be of immense importance, not only to those involved in reviewing the UK system, but also to those involved in proposing amending legislation to further ease the plight of very young complainants going to court.

The members of the Committee are convinced that a similar approach needs to be adopted in this jurisdiction.  They are strongly of the view that their task of monitoring the implementation of these Good Practice Guidelines can only be done effectively if relevant research is undertaken and conferences/seminars arranged for those operating the system.  We would, therefore, urge the Minister to arrange for this vital research to be undertaken from the commencement of the implementation of the Guidelines and to ensure that regular conferences /seminars are arranged for all those (i.e. gardai, health care and legal professionals, judges, etc.) involved in the implementation of the Guidelines.  The operation of the Video Link system already installed in the courts should be included in this research work as it is an integral part of the cross-examination of the complainant, and or of any further evidence he/she might have to give in the course of the trial.

(IX)
INTERIM REPORT

As the work of the Committee progressed, it emerged that -

· there were insufficient suitable facilities available for video recording evidential interviews for the purposes of section 16 of the Act, and

· there was no national programme in place for training interviewers.

The Committee concluded that it should draw the attention of the Minister for Justice, Equality and Law Reform and the Minister for Health and Children to these issues at the earliest opportunity.  To allow the appropriate authorities sufficient time to plan for the provision of additional suitable interviewing facilities and the establishment of a co-ordinated national training programme, an Interim Report highlighting these issues was submitted to the Minister for Justice, Equality and Law Reform in October, 1999.

In the course of preparing the Interim Report, we referred to the fact that the Committee was considering the recommendation that Local Planning teams be established.  We also referred to their composition and objectives.  However, after further consideration and debate, the Committee decided not to pursue this course further.

(X)
CRIMINAL PROCEEDINGS

The focus of these Guidelines is necessarily on criminal proceedings.  They do not provide a guide to everything that needs to be known by those making video recordings of interviews with complainants, nor can they be fully comprehensive about criminal proceedings.  They should not, therefore, be used in isolation but rather as a resource to be added to knowledge gained from training and the practitioners own expertise.  In addition, care should be taken not to assume that these Guidelines provide a universal prescription: each complainant is unique and the effective interview will be one which is tailored to the complainant’s particular needs and circumstances.

(XI)
THESE GUIDELINES ARE ADVISORY, NOT MANDATORY -

It is a matter entirely for the court to decide whether a video recording is admitted as evidence.  The fact that a video recording does not comply with these Guidelines should riot, of itself, affect it’s admission into evidence by the court.  On the contrary, it was the clear intention of the Oireachtas that such video recordings should be admitted unless, in the opinion of the judge, to do so would be contrary to- the interests of justice.  The Guidelines are, therefore, advisory but should be followed whenever practicable to try to ensure that a video recording will be acceptable in a criminal court.  Therefore, while we recommend that the principles stated in these Guidelines be followed in all instances where it is decided to record a complainant’s evidence, we recognise that all aspects of the Guidelines may not be appropriate in every case.  In other cases, a complainant’s account may have been video recorded for purposes other than criminal proceedings (e.g. civil proceedings or therapy).  The question of whether such video recording, may be tendered in evidence under the Act is a matter for the court to decide.

(XII)
WORKING TOGETEER

The National Guidelines for the Protection and Welfare of Children - ‘Children First’ - published by the Department of Health and Children in September, 1999, clearly acknowledges the distinct yet complementary roles and responsibilities of the various agencies and personnel working in the areas of child abuse and children at risk.  While acknowledging these distinct roles and responsibilities, the ‘Children First’ guidelines emphasise the need for the benefits to be gained from inter-agency co-operation, training and planning.

The roles and responsibilities of An Garda Síochána and the Health Board in the assessment and investigation of suspected child abuse are set out in ‘Children First’ as follows:

“The health board and An Garcia Síochána are the key agencies empowered by law to carry out the assessment and investigation of suspected child abuse.  Each agency manages the responsibility within their brief and their joint efforts ensure that the protection of vulnerable children receives priority attention.  The separate and complementary roles require careful understanding if the shared objectives of child protection are to be realised.  An Garda Síochána have the additional responsibility of bringing abusers to justice. (Paragraph 9.1.1 ‘Children First’)

The necessity for a co-ordinated response to individual cases is acknowledged in the following terms:

‘The health board has overall responsibility for the assessment and management of child protection concerns.  At the same time, An Garda Síochána has responsibility for the investigation of alleged offences.  No one professional has all the skills, knowledge or resources necessary to comprehensively meet all the requirements of an individual case.  It is essential therefore that a co-ordinated response is made by all professionals involved with a child and his or her carer/s.’ (Paragraph 6.1.1 ‘Children First’)

Clearly, however, it is the function of An Garda Síochána to investigate any alleged or suspected criminal behaviour with a view to apprehending and prosecuting offenders.  This is acknowledged in paragraph 6.5.1 of ‘Children First’ which states-

‘The involvement of An Garda Síochána in cases of child abuse stems from their primary responsibilities to protect the community and to bring offenders to justice.  Where it is suspected that a crime has been committed, An Garda Síochána will have overall responsibility for the direction of any criminal investigation.  It is the function of An Garda Síochána to interview and take any statements which will form part of the criminal investigation file.’ (Paragraph 6.5.1 ‘Children First’)

Rigid definitions of the roles and responsibilities of each of the various agencies and personnel working in the areas of child abuse and children at risk are neither practical nor desirable. In the context of inter-agency co-operation, considerable flexibility is essential in order to secure the shared objective of child protection. The degrees of co-operation and flexibility required will vary dependant on the facts of the case under investigation.

(XIII)
TRAINING

‘Children First’, at paragraph 14.7.1 acknowledges that specialist training is needed for selected health board staff and members of An Garda Síochána who will be involved in such cases and subsequent intervention.

This Committee fully endorses this need and in addition, recommends that, save in very exceptional circumstances, no one should undertake to make a video recording unless he/she is properly conversant with these Good Practice Guidelines.  Those with responsibility for assigning interviewers will need to review the practice in relation to interviews and ensure that the various professional skills and specialised expertise necessary to make a successful video recording are satisfactorily represented.  A joint national training programme capable of delivering and maintaining those skills should be put in place and regularly reviewed in the light of practice development.  In addition, every opportunity should be taken, at a professional and personal level, to promote mutual inter-agency understanding.  In tandem with training for interviewers, there will be a need for a national training programme for all professionals who are likely to have reference to these Guidelines (including healthcare professionals and members of the legal profession).  Such a training programme should, apart from a thorough grounding in these Guidelines, have the following elements as its core components:

· a knowledge of child development including sexual development 
· children’s use of language

· children’s understanding of concepts such as time, numbers, distance etc.

· how to determine the pace of interviews with children
· special requirements of persons with intellectual disabilities
·  the rules of evidence

This training, which should be delivered/given on an ongoing basis, will allow for a more complete understanding of the stages and processes involved in video recorded interviews.

(XIV)
THE VIDEO RECORDED EVIDENCE REPLACES THE COMPLAINANT’S EVIDENCE IN COURT

A video recording may be admissible in proceedings before the Central Criminal Court, the Circuit Court or the District Court.  The recorded interview covers the matters which would otherwise be dealt with in examination-in-chief, i.e. the recording takes the place of the first stage of the complainant’s evidence.  Cross-examination and re-examination, if proceedings get that far, will be conducted by questioning the complainant ‘live’ at the hearing of an application under section 4E (as inserted by section 9 of the Criminal Justice Act, 1999) of the Criminal Procedure Act, 1967, or on the taking of evidence pursuant to section 4F (as inserted by section 9 of the Criminal Justice Act, 1999) of the Criminal Procedure Act, 1967, or the trial.  The Act continues its protection of the complainant by permitting such examination to be conducted via the video-link system (‘see Annex A).  This system allows the complainant to be seen and heard in court on television monitors without ever having to appear in the court room.
(XV)
CROSS-EXAMINATION
In all cases where a video recording is to be viewed by the court and, it is proposed to cross examine and/or re-examine the complainant, it is recommended that arrangements be made to ensure that the complainant can view the recording on the monitor in the witness room when it is being shown it to the court.

(XVI)
POWER OF COURT TO REJECT RECORDING
The Act gives the court power to reject a video recording, or any part of it, on the grounds that ‘in the interests of justice’ it ought not to be admitted.  Since a key reason for making the recording is to spare the complainant, in so far as is possible, from giving his/her evidence at the trial, the interviewer must be aware of the circumstances in which a court may decide that it is not in the interests of justice to admit all or part of the recording.  It is here that interviewers will need to develop a clear appreciation of the framework of the rules of evidence in criminal cases.  They are not expected to perform as counsel would in court, but they will need to take proper account of the rules and the law when video recording interviews.

(XVII)
INTERVIEW OBJECTIVES
It is essential that-persons conducting interviews under these Guidelines have clear, agreed objectives that are consistent with the main reason for the interview which is for evidential purposes.  Each interviewer should, therefore, listed with an open mind to what, if anything, the complainant has to say about the alleged event.  The terms ‘disclosure interview’ and ‘therapeutic interview’ should never be used to describe them.  Although the complainant may confirm details of what is suspected by others and the interview may serve a therapeutic or other objective, therapy is not the primary aim of these interviews.

(XVIII)
THE WELL-BEING OF THE COMPLAINANT
The well-being of the complainant is always of paramount importance.  Where a possible conflict arises between the investigation of a crime (which includes an interview(s) with the complainant) and the general well-being/welfare of the complainant, we recommend that such welfare/well-being must take precedence.  In so doing, we recognise that such precedence may, at times, result in the alleged offender not being prosecuted.

(XIX)
SEXUAL OFFENCES AND OFFENCES INVOLVING VIOLENCE

Sexual offences and offences involving violence are referred to at Annex A.

(XX)
CIVIL PROCEEDINGS

One important reason for making a video recording is to reduce the number of times a complainant is called upon to repeat his/her account during the investigation of the case.  As noted earlier, these Guidelines concentrate on the evidential implications for criminal proceedings.  At the time the interview is planned, it may not be known whether criminal proceedings will follow but, while not a matter for these Guidelines, the video recorded interview may be of assistance in separate civil proceedings.

(XXI)
CONTENTS OF THESE GOOD PRACTICE GUIDELINES

These Guidelines are organised into five sections:

SECTION 1 sets out the legislative provisions in relation to the admission of a video recording and gives general advice on when and where to make a video recording.  It also contains some general considerations about suitable equipment.

SECTION 2 gives advice about what should be done in preparation for the interview and sets out basic questions which should be addressed by those planning for the interview.  Specifically, it stresses the need for co-operation between the members of the agencies involved; the importance of the requirement to assess the developmental factors and the needs of individual complainants; planning how the interview should be conducted and, from the complainant’s and carer’s points of view, what will happen after the interview.  It indicates the necessity of having the complainant available for cross-examination and gives guidance on the legal requirements and the issues of competence and compellability.  This section also makes recommendations about the duration and pace of the interview, who should conduct the interview, whether anyone else should be present at the interview and getting the complainant’s agreement to be video recorded.

Much of the advice in section 2 relates to the specific circumstances of the interview, the complainant and the human resources available for planning and conducting the interview.  The advice in this section will, therefore, need to be applied in the light of those circumstances.

SECTION 3 recommends how the interview should be structured and conducted.  It stresses the importance of the need for the interviewer to establish a rapport with the complainant before progressing with the interview.  It recommends the types of questions which should, in so far as is possible, be used to produce video recorded evidence within the legal rules.  Also, this section gives guidance on the use of props, closing the interview, further interviews and what happens after the interview.
A sound understanding of the principles underpinning this section will be required of those planning and conducting interviews.

SECTION 4 deals with the legal constraints which may be involved in conducting the interview.
SECTION 5 makes recommendations about matters which need to be dealt with once the video recording has been made, including arrangements for the proper storage, custody and disposal of tapes.  These recommendations should be strictly adhered to in all cases.

SECTION  1
LEGAL AND GENERAL REQUIREMENTS
1.1
This section sets out the legislative provisions which govern the admissibility as evidence of a video recording.  It also gives general guidance as to when and where such video recordings should be made, the need to avoid coaching and the type of equipment likely to produce a quality video recording which will be acceptable to the court.

1.2
The interviewer should acquaint him/herself with the legal elements of the sexual and violent offences to which Part III of the Act refers (see Annex A).
REQUIREMENTS OF THE ACT

1.3
Video recordings made during interviews with members of An Garda Síochána or any other person who is competent for that purpose, may be admitted as evidence in a criminal trial under the provisions of Part III of the Act, as amended (see Annex B).
1.4
Section 16 of the Act, specifically provides that such a video recording shall be admissible as evidence, at the criminal trial, in accordance with the same rules under which direct oral evidence by that person would be admissible.

1.5
For a video recording to be admissible as evidence at the criminal trial, the complainant must be available at the trial for cross-examination.

1.6
Section 15 deals with procedure in connection with the taking of evidence in the District Court of the alleged offences that are to be tried by jury.  Any evidence given by way of live television link at that stage must be video recorded so that it can be used at the trial.

1.7
Section 15(1) provides for a situation where the prosecution proposes that the complainant’s statement should be given at the trial by means of a video recording.  In such a case the accused must be given adequate notice to that effect and be given an opportunity to see the video recording prior to the sending forward for trial.

1.8
Section 15(2) provides that the video recording may be considered by the judge of the trial court in an application made under section 4E (as inserted by section 9 of the Criminal Justice Act, 1999) of the Criminal Procedure Act, 1967, but only if the complainant is available for cross-examination.

1.9
Section 15(3) provides that, if the accused person consents, an edited version of the video recording may, with the leave of the court, be shown at the hearing of an application under section 4E (as inserted by section 9 of the Criminal Justice Act, 1999) of the Criminal Procedure Act, 1967 and the trial.

1.10
Section 16(1)(b) makes such a video recording admissible at the trial of the offence as evidence of any fact stated therein of which direct oral evidence by him/her would be admissible, provided that the complainant is available at the trial for cross-examination.

1.11
A complainant, who gave evidence and was available to be cross-examined on the taking of a deposition pursuant to section 4F (as inserted by section 9 of the Criminal Justice Act, 1999) of the Criminal Procedure Act, 1967, should be available for cross-examination at the trial, even if the pre-trial proceedings were video recorded.  This may not always be necessary.  However, it is a matter for the trial court to decide.

1.12
Section 16(2) provides that such a video recording shall not be admitted in evidence at the criminal trial if the trial judge is of the opinion that, in the interests of justice, the video recording or any part of it ought not to be admitted.

1.13
In considering whether, in the interests of justice, a video recording or any part of it should not be admitted, the trial judge will have regard to all the circumstances including any risk that its admission will result in unfairness to the accused or, if there is more than one accused, to any of them.

1.14
Section 16(3) provides that, in estimating the weight, if any, to be attached to any statement contained in a video recording, regard shall be had to all the circumstances from which any inference can reasonably be drawn as to its accuracy or otherwise.
1.15
Section 16(4) makes it clear that in section 16 ‘statement’ includes any representation of fact, whether in words or otherwise, e.g. gestures.

1.16
In view of the specific provisions of section 16 of the Act, ‘any risk’ that the admissibility as evidence of a video recording ‘will result in unfairness to the accused’ may cause the trial judge to exercise his/her discretion and exclude the evidence in the interests of justice.
1.17
The circumstances under which the making of a video recording takes place are highly relevant when considering such a ‘risk’.  Of particular relevance is the timing of the video recorded interview (i.e. at what stage of the investigation process it is decided to commence video recording) and secondly the persons who are present at the interview and their respective roles in the conduct of the interview.
1.18
Section 13 of the Act provides that a person other than the accused may give evidence, whether from within or outside the State, through a live television link (see Annex A) if the person giving evidence is under 17 years of age or in any other case, with the leave of the trial judge.  This provision applies not only to the victim but also to any witnesses.  Any evidence given in this way must be video recorded for use at the trial and any subsequent appeal.

1.19
The need to consider a criminal investigation in a case may not be immediately apparent and it is possible that some initial questioning of the complainant may have taken place before the gardai become involved.  Any early discussions with the complainant should, in so far as is possible, adhere to the following basic principles:

· Listen to the complainant, rather than directly question him/her

· Never stop a complainant who is freely recalling significant events

· Make a note of the discussion, taking care to record the timing, setting and personnel present as well as what was said

· Record all subsequent events up to the time of the substantive interview

1.20
Once it becomes clear that a criminal offence may have been committed, an interview with the complainant should be arranged as soon as is practicable and consistent with adequate inter-agency consultation and planning.

1.21
When a plan of action has been agreed upon it is vital to proceed quickly.  This will minimize the stress experienced by the complainant and reduce the risk of him/her forgetting important details, or being influenced by others.

1.22
In those cases, for example, where any deferral will occasion serious risk to the complainant or when the alleged abuser has already been detained by the gardai, it may be necessary for a video recorded interview to be conducted immediately (see para. 2.2).  In such cases, a note should be taken, and be available to the court, of the reasons for proceeding at that time.  In the event of criminal proceedings, notes relating to the preparation and conduct of the video recorded interview will need to be made available to the Director of Public Prosecutions and, if relevant, to the defence together with the records of any other, perhaps informal, interviews with the complainant.

1.23
It is desirable that one definitive statement be recorded on video but this may not always be possible.

1.24
The video recording should broadly equate with a witness statement of the first detailed account given to the gardai and should be made as soon as is practicable.  However, sufficient time must be allowed for proper inter-agency consultation and planning as well as for any medical examination where that is appropriate.  Some complainants may have a physical or intellectual disability which will warrant special consideration.  In other cases, cultural and/or ethnic issues will need to be addressed and consideration given to the possible use of interpreters.  It is very important that the agencies involved have an opportunity to consider the complainant’s needs, the legal context, and the various implications of the interview before it takes place so that clear objectives for the interview can be agreed upon.

WELL-BEING OF COMPLAINANT

1.25
As indicated in paragraph (XVIII) of the Introduction, the well-being/welfare of the complainant is of paramount importance and this factor must be taken into account in every case before deciding to proceed with making a video recording.

AVOID COACHING
1.26
The complainant can be informed about the substantive interview as soon as it is planned.  It is essential to avoid any coaching (see Annex A) of the complainant for the interview.  However, answering his/her questions about the reasons for the interview would be helpful and could provide an opportunity to assess the complainant’s willingness to be video recorded.

1.27
Great care must be taken, to ensure that information is not supplied to the complainant concerning the alleged culprit or the particular circumstances of the alleged offence.
1.28
The interview must reflect accurately the complainant’s account of events.

INVOLVE COMPLAINANT IN DECISIONS

1.29
Having regard to his/her age and intellectual capacity, the complainant should be involved in decisions surrounding the conduct of the interview, e.g. where and when the interview will take place, and whether the interviewer will be male or female.  The complainant should be informed of the purpose of the interview, the format to be used and the likely outcome of the interview.

SUPPLEMENTARY STATEMENTS
1.30
Once the video recording has been completed further questioning should not take place unless the gardai are fully satisfied, if necessary after consultation with the Director of Public Prosecutions, that it is desirable to elicit further information.  Any supplementary statements should also be video recorded.

WHERE TO MAKE A VIDEO RECORDING

1.31
Careful consideration should be given to the selection of a suitable and sympathetic setting for the interview.  The complainant should be, where practicable, involved in this decision.  Where a complainant is too young or intellectually disabled, consultation should be with the parent/carer.  Locations should be private, quiet, reasonably comfortable and adequately equipped (but not over-equipped) for the interview.

1.32
A video recording made at a facility designed for the purpose, is more likely to achieve the best quality results.  In some areas, purpose-built interview suites are available at hospitals, family centres and similar places where complainants may be interviewed.  Such facilities will not always be readily accessible, especially from remote or rural areas, and the adverse effect and inconvenience to the complainant of a lengthy journey should be carefully considered against the possible lesser quality of more readily available facilities.

1.33
Ideally, the chosen location should include an interview room, an observation room, a convenient and comfortable waiting area and refreshment and toilet facilities for the complainant and any accompanying parent/carer.  Some complainants will require wheelchair access to the interview room and other facilities, and those with a hearing disability may require an induction loop.  (The needs of people with disabilities should be taken into account when setting up any new facilities).  If appropriate, toys and games of a neutral kind (anatomically detailed dolls are unsuitable) should be made available in the waiting area.
1.34
Where alternative locations exist, a final decision on where to hold the interview might need to be deferred until the needs of the particular complainant have been considered by the interview team in the context of the detailed planning for the interview.

1.35
Such interviews should only be conducted where suitable facilities in accordance with these Good Practice Guidelines are available whether at a garda station, health centre or otherwise.  Interviews should certainly never be held in interview rooms normally used for suspects unless they can be appropriately adapted and isolated.

WHAT EQUIPMENT TO USE

1.36
The Act does not prescribe any particular equipment for making video recordings.  In principle, a video recording should be admissible in court regardless of the equipment used in its production.

1.37
The use of video recording equipment with certain technical features (e.g. date and time) is essential.

1.38
It should always be borne in mind that the video recording is intended to take the place of the oral testimony that would otherwise be given by the complainant in open court.  In deciding whether the interests of justice would be served by admitting the video recording, the court may consider the faithfulness to life of the record it provides.  Admissibility could be jeopardized by the use of inadequate equipment.

1.39
The general rule about equipment is that it should be capable of reproducing, in so far as is practicable, what the court would see and hear if the complainant were giving his/her evidence via a live television link in a typical court room.

1.40
The equipment will, therefore, need to be of good quality.  It should be capable of capturing the words and most, if not all, of the gestures or facial expressions of the complainant (and any interpreter/intermediary).  Ideally, it should provide a view of the room and those in it.  Guidance on suitable equipment and on the dimensions and furnishings of rooms suitable for these purposes is contained in Annex D.

SECTION  2
BEFORE THE INTERVIEW

2.1
Good planning is essential to successful interviewing.  This section suggests a list of several key areas which should be addressed during preparation of the interview plan.  The areas covered in PART 1 are essential to planning for interviews with all complainants.  In addition to PART 1, PART 2 applies to planning for interviews with complainants who have special needs.  This is not intended to be an exhaustive list and each interview team can develop its own agenda in light of its experience or knowledge of the individual complainant or other relevant circumstances.

PART 1 - GENERAL

THE IMPORTANCE OF PLANNING FOR THE INTERVIEW

2.2
Except in cases of urgency, no video recorded interview should be conducted without adequate planning.  Even on the rare occasions when such an interview must be conducted within hours of the complaint being made, an appropriate plan, including clearly defined objectives, should be prepared.  The plan should draw on all the skills and experience of the disciplines represented by the agencies involved.

2.3
The plan should include explaining to the complainant, at an early stage, the purpose of the interview and the role of those involved in it.  In undertaking this explanation, account should be taken of whether the complainant has had previous contact with the gardai or the health board.  Any information available from such previous contact can give an indication of how the complainant might present at interview.

2.4
No complainant should be precluded from having his/her statement video recorded.  The interview team should always proceed on a case-by-case basis.  A knowledge of the complainant’s developmental stage will inform a decision as to whether the criminal investigation and the complainant’s needs might be better served by taking a written statement rather than a video recorded interview.  For example, a complainant who has been the object of/involved in the production of pornography may not wish to be video recorded.  Research has shown that giving the complainant a choice is important.

FORMULATING QUESTIONS FOR THE INTERVIEW

2.5
It is desirable that a broad outline of the questions appropriate to the particular case be formulated prior to the commencement of the interview.  This should be done by drawing on the information available from all agencies concerned about the alleged offence(s) and the complainant’s circumstances.

DEVELOPMENTAL FACTORS TO BE CONSIDERED
2.6
Initially, note should be taken of the complainant’s chronological age.  This should be followed by an assessment of the apparent developmental stage the complainant has reached, including an overview of cognitive, linguistic, emotional, social, sexual and physical development, and the complainant’s attention span.  Professional help, for example from an educational psychologist or a teacher, if considered necessary by the interview team, should 
be obtained.  However, the potential benefits and the implications for delay in consulting other experts should be carefully weighed.  Complainants of the same age can differ widely in their development, particularly if they have been abused or neglected.  Information on these issues may have an important bearing on necessary preliminary decisions about the structure, style, duration and pace which are appropriate for the interview.

2.7
Knowledge of the complainant’s linguistic development is particularly important to plan how best to communicate with him/her.  Younger complainants are likely to have a limited vocabulary and language style and may use words and phrases not in common parlance, particularly in relation to sexual activity and genitals.  The interviewer will need to listen to the complainant and adjust his/her language accordingly.  It will help the interviewer to be more effective if some informed consideration has been given to this aspect at the planning stage.

2.8
Knowledge of child development will help the interviewer to understand the behaviour of a child.  Information about the complainant’s knowledge of loving relationships and sexuality and what are and are not acceptable ways of expressing these may be available and relevant to the interview.

2.9
Careful note should be taken of any available information about the complainant’s understanding of the concept of time.  Children, like adults, will usually find it easier to relate events to specific anniversaries and occasions than to dates.  Dates may have a crucial impact on the charges available to the prosecution (see para. 3.38).
2.10
It will be useful to know in advance about the complainant’s stage of development with regard to trust and the sharing of information.  In the pre-school and early school years, great emphasis is placed on trusting adults to meet the child’s needs.  This goes with the concept of keeping one’s word, not letting other people down and telling the truth.  Keeping information to oneself is often linked with positive events in one’s for example not telling someone what you intend giving him/her as a birthday present.  The interviewer must be aware of the possible pressure on a complainant who has promised to keep a secret.  It may be useful to distinguish ‘good’ secrets (e.g. birthday present) and ‘bad’ secrets involving abusive activity.  The interviewer should also bear in mind that reticence does not necessarily mean that the complainant is keeping a secret.

2.11
An appreciation of the likely state of the complainant’s mind at the time of the interview will also help the interviewer.  Recalling certain events may cause a sudden change in behaviour or emotional state in the complainant.  Guilt feelings may be present if he/she should have ‘told’ before, or feels that he/she is responsible for breaking up the family.  Repeated abuse can result in severe emotional and behavioural disturbance.  Complainants may also react to the investigative process itself because it is unfamiliar, and aspects such as a medical examination or intimate personal questions may be particularly upsetting.

UNDERSTANDING THE LEGAL REQUIREMENTS

2.12
It is essential that those involved both in planning for and conducting the interview have a basic understanding of the legal elements of the alleged offence.  While referral details may give an indication of an offence having been committed, the interviewer should keep an open mind as to what may or may not have occurred to the complainant.
2.13
Other legal matters which can best be addressed in the context of detailed consideration of the complainant’s development and needs are, competence, compellability and the likely availability of the complainant for cross-examination.  These issues are addressed in paragraphs 2.14 -2.19.

COMPETENCE, COMFELLABILITY AND AVAILABILITY FOR CROSS-EXAMINATION

2.14
Following an assessment of the complainant’s development and needs, the interview team should consider whether, in principle, the complainant is likely to be able to give a coherent account of the events under investigation.

2.15
A video recording will be able to speak to the court of any fact stated therein of which direct oral evidence by the complainant would be admissible.  The issue of the competence of a complainant may therefore arise in relation to a video recording.
2.16
It is not possible to predict precisely, how the courts will treat the question of competence, if it is raised.  It is reasonable for the interview team to assume that the courts will be willing to listen to the evidence of any complainant who can give a clear account of the alleged offence in a manner that the team, as a whole, can understand.
2.17
The team should assess the wishes of the complainant and parents/carers about going to court and ensure that the Office of the Director of Public Prosecutions is advised of the position and any developments.  Ultimately, the decision to prosecute rests with the Director of Public Prosecutions.

2.18
When the matter comes to trial and the complainant’s video recorded evidence has been presented, the complainant must always be available for cross-examination before the jury.  If the accused person pleads not guilty, he/she must have the opportunity to have the evidence against him/her tested in court.  Under section 13 of the Act, the complainant can give evidence (and be cross-examined) from outside the courtroom via a live television link unless the court sees good reason to the contrary (see para. 1.18).
2.19
The terms ‘competence’, ‘compellability’ and ‘cross-examination’ are explained in greater detail at Annex A.

DURATION AND PACE OF THE INTERVIEW
2.20
In every case the interview team should estimate the expected duration of the interview and plan accordingly.  It will help both the interviewer and the complainant to have a clear idea of how long the interview is likely to last.  This will depend on the age of the complainant, his/her attention span and any other particular intellectual or physical limitations.  In trying to estimate the likely duration of the interview, the team should take into account the complainant’s maturity and capability having regard to his/her physical, intellectual and emotional state.  There will be cases where the complainant has experienced abuse over long periods such accounts of such prolonged abuse may take a considerable time to relate.

2.21
There may be some cases involving very young or intellectually disabled or psychologically disturbed complainants where the interview team may need to consider dividing the interview into a number of sections.  If this is decided, it is preferable that the same interviewer conduct all sections of the interview with rapport and closure being achieved each time.  In other cases, it may happen that the complainant’s disposition and needs during the course of the interview will suggest that the original planned duration needs to be revised.  While interviewers should always be mindful of the needs of the complainant, earlier considerations should not be lightly set aside, particularly if the inclination is to extend the interview.  Nothing in the foregoing is intended to preclude a complainant from giving a full account of the relevant details.

2.22
The basic rule is that the interview should proceed at the pace of the complainant and not that of the interviewer.  The observer (see para. 2.31) can usefully monitor the effect of the interview on the complainant and, if necessary, communicate with the interviewer by using a prearranged signal, for example, through an earpiece/loop.  Such communication might be considered necessary if it appears that the complainant is finding the experience overly taxing or burdensome or appears to be acceding to what he/she perceives to be the demands of the situation in order to bring it to an end.

2.23
The facilities for interviewing should include the availability of refreshments which should not appear to be offered as a reward for co-operation.

2.24
In considering the timing of the interview, account should be taken of such factors as the complainant’s normal routines and the general needs of both the complainant and those who care for him/her.

2.25
The interview team should always take into account that non-disclosure is an acceptable outcome of an interview of this kind, either because the complainant has not suffered any abuse or he/she is not yet ready, willing or able to talk about what may have happened.  Interviewers should not persist in interviewing in these circumstances.  Such interviews could be damaging to the complainant and /or may not be acceptable to the court.

TAKING A BREAK

2.26
Depending on the estimated duration of the interview, consideration may need to be given to arranging a short break for the complainant to rest or visit the toilet.  It should be noted that even where no break is planned, unforeseen circumstances may arise during the interview which will warrant taking a break.

2.27 -
If the interview is not continuous the reasons for any interruption should be carefully noted together with a record of what occurred during any interval(s), including all periods away from the interview room facility.  It may be important to be able to demonstrate that the complainant was not prompted or coached between interview sessions.  Special consideration should be given to distressed or disabled complainants (see Part 2 of this section - complainants with special needs).
WHO SHOULD CONDUCT THE INTERVIEW?

2.28
Ideally, the interviewer should be able to establish rapport with the complainant and understand how to communicate effectively with him/her.  The interviewer should understand the elements of a criminal offence and have a good knowledge of the rules of evidence.

2.29
In very exceptional circumstances, an adult who is independent of the proceedings and in whom the complainant has confidence may be asked to conduct the interview.  This independent adult must be prepared to co-operate with appropriately trained interviewers and to accept adequate briefing.

2.30
The interviewer should also be prepared to testify in court about the interview if called upon to do so.  He/she or any person connected with the interview may be questioned about the conduct of the interview and events surrounding it.  An adequate written record should, therefore, be kept.

2.31
Each interview should involve two people - one who will conduct the interview and the other who will act as observer.  The role of the observer should be clearly defined by the interview team and not confined to general observation and operating equipment.  It should involve observing the interviewer’s position and complainant’s demeanour; identifying gaps in the complainant’s account; interviewer’s errors/omissions; apparent confusions between the interviewer and the complainant and, where necessary, communication with the interviewer.  The observer should help to ensure that the interview will be conducted in an effective manner by taking notes and discreetly suggesting supplementary questions where necessary.  It is desirable that the complainant should be questioned by only one person during any phase of the interview.  A note should be kept of any interruptions by the observer.

2.32
In deciding who is best qualified to conduct the interview and who should observe at the interview, consideration should be given to the issues outlined in this section.  A special blend of skills is required to interview complainants effectively for evidential purposes.  Also, in deciding who should lead the interview, the preferences of the complainant in relation to either gender, race/culture or any other matter i.e. language should, as far as possible, be accommodated.  The garda in charge of the criminal investigation should decide who will conduct the interview and any other matter at issue.

WHO ELSE MAY BE PRESENT DURING THE INTERVIEW?

2.33
Limiting the number of people present at the interview should lessen the possibility of the complainant feeling overwhelmed by the situation and uncomfortable about revealing information.  The presence of people other than the interviewer may distract or put pressure on the complainant.  The court, in considering whether to admit the recording, may wish to be assured that the complainant was not prompted or discouraged during the interview.  Exceptionally, however, such considerations may be outweighed by the benefit of having a supportive accompanying adult available to comfort and reassure a very young or distressed or disabled complainant, particularly if he/she requests it.  In such cases, the accompanying adult will need to be clear that he/she must take no part in the interview.  In this context, any person who is a witness in the case (not just someone who saw the incident in question) or a parent/person to whom disclosure was made, could not act as a supportive adult.  The decision as to the presence of another person at the interview will be a matter for the garda in charge of the investigation.

DOES THE COMPLAINANT NEED TO AGREE TO BE VIDEO RECORDED?
2.34
Where a complainant is mature enough to understand the concept, he/she should be given an explanation of the purpose and possible uses of the video recording.  In addition, so that the complainant is fully informed to a level appropriate to his/her age and understanding, he/she should be consulted about certain aspects of the planning and preparation for the interview (viz. when, where, who etc.).  A video recording should only be made with the consent of the complainant.

2.35
In all cases, it should be explained to the complainant that the video recording may be shown to the court instead of the complainant giving his/her account directly to the court in the event that the case is prosecuted.

2.36
When the complainant is not capable of understanding the reasons for making the video recording, the interview team should consult with the parents/carers.  However, care should be taken to guard against the possibility of anyone who may be implicated in abuse of the complainant exerting any pressure on the complainant not to give his/her account.

WHAT HAPPENS AFTER THE INTERVIEW?

2.37
The interview team will need to plan very carefully for the various possible outcomes and the implications for the complainant and family/carers.  Even though it will not be their responsibility to provide for the needs and support of the complainant and his/her family/carers, the interview team should ensure that the complainant and family/carers are not left uninformed or unsupported after the interview.  Provision should be made at the planning stage to deal with any questions or anxieties the complainant or family/carers may have after the interview.

2.38
The interview team should have prepared the answers to questions such as “what will happen to me now?”, “will I have to go to court?”, “will anybody else see the video recording?”, “when will the court case take place”?  The complainant and family/carers should also be given the name and contact telephone number of a person(s) who can provide information on an ongoing basis about the progress of any criminal proceedings.  Contact details of those with responsibility for providing support needs to the complainant and family/carers should also be made available.

2.39
The interview team should complete any paperwork as soon as possible after the interview.  It is essential that a report dealing with the preparation and conduct of the interview should be completed while the events are fresh in the minds of those involved.

EQUIPMENT

2.40
The interview team should ensure that one of its members is given responsibility for checking the availability and working order of the video equipment ahead of the interview (see Annex C).
2.41
Where the interviewer and observer intend to communicate with each other during the interview via an earpiece or other means, they should test the system in situ, in the absence of the complainant, to ensure its effectiveness.  They should ensure that the complainant is unable to hear messages being received via such earpiece as he/she might regard such messages as secret instructions to the interviewer.

2.42
The position of furniture and other items in the interview room should be checked to ensure that the video cameras will record a clear shot of the complainant, with a second camera recording a wide angled view of the room.  The person designated to check the video equipment should ensure that there are no distractions (e.g. mobile ‘phones etc.) to the interview.

THE USE OF TOYS
2.43
Interviewers should only consider the use of toys if it will make the complainant’s experience more positive (e.g. in rapport), and/or toys that will help the complainant to tell his/her story more effectively.  Suitable items are likely to include pens/crayons and paper, dolls, puppets and puzzles.  Also, interviewers should be alert to the possibility that toys will distract a restless or young complainant, or possibly patronise an older complainant.  Consequently, unless introduced by the interviewer they should be kept out of the view of the complainant.

INTERVIEWERS’ BEHAVIOUR AND APPEARANCE

2.44
Interviewers should also consider whether any aspect of their behaviour or appearance (e.g. mode of dress) may unnecessarily distract the attention of the jury, or anyone else viewing the video recording, from the complainant.  It is important that such issues do not distract from the complainant having his/her voice heard.
CAN THE COMPLAINANT RECEIVE THERAPEUTIC HELP?

2.45
A complainant may need therapy or counselling while an investigation is taking place.  Prior to a criminal trial, however, it is vital that therapists/counsellors should at all times avoid coaching or rehearsing the evidence in any way.  In order to reduce the risk of contamination of evidence, group therapy should be avoided.

2.46
It is essential that the interview team is aware of the nature of any therapy being provided to the complainant during the criminal investigation.  The defence may legitimately wish to know about both the nature and content of the work that has taken place before the complainant is cross-examined.
PREPARING THE COMPLAINANT FOR INTERVIEW

2.47
The interview team should consider what steps to take in preparing the complainant for the interview.  At the very least, this means explaining the purpose of the interview, who will be present and when/where it will happen, in a manner appropriate to the complainant’s age and understanding.

2.48
There may be occasions when the interview team needs to speak to a complainant without the knowledge of the parents/carers.  Relevant circumstances would include the possibility that a complainant would be threatened or otherwise coerced into silence.  Other relevant circumstances could include, a likelihood that important evidence might be destroyed or that the complainant would not wish the parents/carers to be involved at that stage and is competent to take that decision.

2.49
In alleged intra-familial abuse cases, the complainant’s non-abusing parent/carer should also be provided with suitable information at this stage.  One has to be careful however, as the non-abusing parent/carer may wish to suppress the matter or protect the abuser and may make disclosures to the other parent/carer.  For example, he/she should be discouraged from discussing the details of the allegation with the complainant or any other individual who may be involved in the investigation, but must be able to reassure the complainant who may wish to talk or express anxieties.  He/she should be instructed to carefully document any discussions with the complainant or other persons regarding the allegation or investigation (e.g. who was present, date/time and setting, what exactly was said).  The complainant should never be offered inducements for complying with the investigative process.  The non-abusing parent/carer should be encouraged to provide emotional support to the complainant such as physical comfort and reassurance.  He/she should be given information about what further role, if any, he/she may have in planning the interview or in being present while it is conducted.

PART 2 – COMPLAINANTS WITH SPECIAL NEEDS

2.50
It is imperative that interview teams preparing to interview complainants with special needs should also take account of the Guidelines in PART 1 of this section.

2.51
A high level of skill and preparation is required to interview complainants with special needs.  At the outset, the interview team will need to ensure that the interviewer employs the means of communication currently being used by the complainant.  This may involve the use of a particular form of sign language, the assistance of an interpreter or carer, and/or a communication device or aid (see Annex A).
CULTURAL/RELIGIOUS ISSUES
2.52
The interview team should also consider whether there are any special factors arising from the complainant’s cultural or religious background which are relevant to planning an effective interview.  In some cases, it may be necessary to seek advice in advance about particular ethnic customs and beliefs.  Consideration of race, language, and also gender may influence the choice of interviewer.  Where possible and appropriate a complainant should be interviewed in the language of his/her choice with appropriate translation facilities, if necessary.

SPECIFIC/MULTIPLE DISABILITIES

2.53
Complainants with special needs may include those with learning difficulties other than an intellectual disability, sensory disability (hearing or sight impairment), a speech impediment or emotional disturbance or some combination of these disabilities.

2.54
Such complainants may find it difficult to produce a free narrative account of their experiences. Nonetheless, the interviewer should follow the Guidelines outlined in section 3 ‘The Interview’ but again, allowances need to be made as to the time-scale of each of the different stages of the interview process.

2.55
In general, where a complainant has a disability of any kind, particular care should be taken to develop effective strategies to enable the interview to proceed and in order to minimise the effect of such disability in the overall process.  Consideration should be given to the use of dolls as an aid to reinforce disclosure already made and other props as communication aids.  The presence at interview of an intermediary (for example, a person who can use sign language, a speech and language therapist) to provide a channel of communication between the interviewer and the complainant should also be considered.  In these situations, it is essential that the interviewer uses clear, unambiguous language when asking questions, to ensure that the intermediary can interpret accurately.

INTELLECTUAL DISABILITY (MENTAL HANDICAP)

2.56
The World Health Organisation’s description of intellectual disability (mental retardation/mental handicap) is included in Annex A.

2.57
The important thing for the interview team to establish at the earliest opportunity is the level at which a complainant with intellectual disability is functioning.  This information may already be available but if not, it should be obtained at the earliest opportunity from a professional person who is qualified to make this determination.  This determination will be easier to establish in the case of complainants with a moderate, severe or profound level of disability than in the case of those with a mild or borderline level of disability.

2.58
In these cases, consideration may need to be given as to whether the interview should be conducted by an adult of the same gender, or by an adult of the opposite gender to the alleged offender, or by a male/female team.

2.59
When interviewing persons with intellectual disability, the minimum requirements for an interviewer are the ability to communicate and of course, a competency to assess the ability of the complainant to distinguish between truth and lies.

2.60
In some cases where it is determined that a complainant has an intellectual disability, the interview team may feel that the minimum requirements for an interview will not be fulfilled and it will be necessary to consider whether this could be achieved over a period of time.  This may mean helping such complainant to acquire the necessary communication skills or vocabulary, or helping the interviewer to become more competent, or searching for an interpreter to fill the gaps in the interviewer’s skills.  The interviewer should be mindful of the absolute necessity to avoid any form of coaching.

2.61
In the former situation the complainant may be unable to communicate sufficiently because he/she lacks the necessary vocabulary; for example, the complainant may be using a communication aid such as a Bliss Board (see AAC at Annex A), which is a low technology aid, or a voice output communication system which is a high technology aid.  It should be borne in mind that complainants using such systems rarely have access to vocabulary to describe the private parts of their body, let alone sexual acts or sexual feelings.

2.62
There are other specific issues which the interview team should try to establish in relation to the complainant, i.e.
· the degree to which he/she understands complex sentences; it could be that he/she will respond to just one key word in a sentence;
· tenses - it could be that past tenses and time concepts make specific times and places or the order in which things happened, difficult to recall;

· negatives - some complainants may not understand negatives such as ‘didn’t’ or ‘don’t’, ‘nor’, ‘wouldn’t’ and so on; they may respond to the other words in the sentence as if the negative simply was not there;

· a complainant’s level or lack of knowledge and understanding about sex and sexual behaviour may impede some questioning; the terms he/she uses to describe parts of the body and sexual functions should be noted and used wherever possible by the interviewer.

2.63
It is desirable for the team to identify the key/important/main people in the complainant’s life and be willing to include them in planning for the interview, when required.

2.64
Trust is essential to facilitate a complainant with an intellectual disability to openly express his/her story; such complainants may only do this with a person that he/she knows and can trust.  Establishing trust can be done during the rapport phase of the interview, but allowances must be made as to the time scale necessary, which could be greater than with someone without a disability.

INTERPRETERS AND INTERMEDIARIES
2.65
Where the interview team decides to use an interpreter/intermediary, it should clarify at the outset who will lead the interview in terms of maintaining direct communication with the complainant.  Where an interpreter is being used, the interviewer should identify his/her own role and maintain appropriate eye contact with the complainant.  This will help the complainant understand that he/she should address the interviewer not the interpreter.  Where an intermediary is engaged due to the specialist nature of the complainant’s communication system or his/her particular needs (e.g. the complainant may be very young or very distressed), it may be more appropriate for the intermediary to lead the interview.  In such cases, the presence and role of the interview team member should be clearly agreed at the planning stage.  In addition to clarifying the role of an interpreter/intermediary prior to the interview, the legal and confidential requirements should also be discussed and clarified.  The consideration of emotional support for the interpreter/intermediary after the interview should also be addressed.

2.66
The intermediary/interpreter should be skilled in relaying questions in a precise way so as not to misrepresent the question being asked by the interviewer.

2.67
In cases where a difference in race, language or culture arises between the interviewer and the complainant, an interpreter may be required to ensure that there is effective communication and shared understanding between the interviewer and complainant.  This measure will also help to prevent misunderstandings or misperceptions arising on either side.  To facilitate accurate interpretation, the interviewer should use clear language and avoid grammatically complex sentences.

2.68
The means of communication used by the intermediary/interpreter should be capable of being independently verified if this is deemed necessary. When a complainant is interviewed either via an interpreter or by assisted communication, translation will need to be made available to the court.

SECTION 3

THE INTERVIEW

BASIC AIM/PURPOSE OF THE INTERVIEW

3.1
The basic aim of the interview is to obtain an accurate and truthful account from the complainant to determine what, if any, abuse the complainant has experienced.
3.2
What follows is a recommended protocol for interviewing based on a phased approach.  This treats the interview as a process in which a variety of interviewing techniques are deployed in relatively discreet phases, proceeding from general and open to specific and closed forms of questions.  It is suggested that this approach is likely to achieve the basic aim of listening to what the complainant has to say, if anything, about the alleged offence/abuse.  However, inclusion of a phased approach in these Guidelines should not be taken to imply that all other techniques are necessarily unacceptable or to preclude their development.  However, interviewers should not readily depart from the legal framework provided by the principles of the phased interview unless they have fully discussed and agreed reasons with the interview team.  Neither should what follows be regarded as a check-list to be followed rigidly.

PHASE ONE - RAPPORT

3.3
The main purpose of this phase of the interview is to build up a rapport between the interviewer and the complainant.  This will help the complainant to relax and feel as comfortable as possible in the surroundings.  This phase should also serve a number of important additional functions.  If used correctly, it should supplement the interviewer’s knowledge about the complainant’s social, emotional and cognitive development, and particularly about his/her communication skills and degree of understanding.

3.4
Initially, this phase should be used to help familiarise the complainant with the interviewer and surroundings.  Upon entering the interview room, the complainant should be oriented to the room and equipment in an age appropriate manner, which will facilitate establishment of rapport.  In exceptional circumstances, it may be necessary to include a parent/carer for a time during the initial stages of this phase (see 2.33).  Depending on the age/developmental stage of the complainant, the use of non-verbal tools i.e. toys, drawing materials etc. may be considered to help him/her to relax (see 2.43).
3.5
It should be explained to the complainant that the interview is being recorded and that an observer (see 2.31) will be present in the recording room to help the interviewer.  This explanation will vary with the developmental age and intellectual capacity of the complainant.  The complainant should be told that other people need to look at the video recording in order to decide how best to help the complainant if he/she has any problems.  In addition, he/she can be informed that making a video recording should result in fewer requests to repeat his/her account to others.  The interviewer may wish to take notes during the interview, but should be careful not to allow such note-taking to distract the complainant.

3.6
The interviewer may then progress to rapport-building by asking the complainant neutral type questions about everyday matters, for example, school, friends, favourite television programmes, pastimes and so on.  This phase may be used to assess the complainant’s developmental level and general language ability.  The interviewer may then move on to more specific questions relating to actual events such as sports days or special event days to ascertain the complainant’s level of recall and ability to recall specific detail.  The interviewer could, by gentle probing in these areas, use this phase to assess the complainant’s capacity to understand the concept of time and distance.  This might be done by enquiring as to the number of people present at a particular event and when that event occurred; then developing the detail to ask as to the number of occasions the complainant participated in particular events, such as school sports, if appropriate, and the length and duration of such events.

3.7
The interviewer should then have a reasonable idea of the complainant’s concepts of time, size and numbers together with some idea of the his/her ability and use of language.  While this phase should not be overly protracted, it is important that the interviewer allows both him/herself and the complainant a reasonable opportunity to develop a responsive means of communication, as this may well set the tone for the remainder of the interview.

ESTABLISHING GROUND RULES WITH THE COMPLAINANT

3.8
The interviewer may then proceed to emphasise the necessity to tell the truth and to avoid telling lies.  The complainant should be told the following:

· to tell the interviewer if he/she does not understand any question;

· to say to the interviewer if he/she does not know or does not remember the answer, and

· to correct the interviewer if the interviewer has misunderstood the complainant.

3.9
The interviewer should then explore such matters as the complainant’s ability to distinguish between truth and lies; fantasy as opposed to reality; level of suggestibility and the presence of any family or other divisions/alliances which may affect the complainant’s credibility during disclosure.

3.10
The interviewer may proceed by introducing some topic familiar to the complainant and develop the topic so as to allow the introduction of simple questions, such as “If I knocked over this glass and broke it, and then I told x that you did it, what would I be doing?”  The complainant’s response to this type of question may give the interviewer a reasonable idea of the complainant’s concept and ability to distinguish between truth and lies.  The interviewer may then develop the conversation into more specific matters, such as the complainant’s favourite television programme or film to establish circumstances where he/she can explore the complainant’s ability to determine reality from fantasy.  This may be done by taking instances from a television programme or film and transposing the events or characters to a real life situation to explore the complainant’s concept of real experience as opposed to imaginary situations.

3.11
During this phase the interviewer should endeavour to gradually increase his/her probing to ascertain the complainant’s level of comprehension of adult language and phraseology.  The interviewer should now be ready to explore the difficult questions of the complainant’s level of suggestibility and the presence of alliances which may affect his/her credibility.  It is important that the complainant’s confidence in the interviewer is not undermined during this phase but rather that he/she is encouraged to freedom of expression.  It is not the interviewer’s task to make judgements, but to facilitate the flow of conversation from which, if necessary, others may have to determine the credibility of any allegations made.  The interviewer might then carefully explore questions such as the complainant’s background and relationships to try to ascertain if there are any alliances or outside influences which might be colouring, or otherwise affecting, the complainant’s account.  Again, it is important for the interviewer not to make judgements in this regard but to facilitate others to do so, if and when necessary.

3.12
The interviewer should now have a clear idea of the complainant’s attention span and concept of language.  It would therefore be appropriate to bring up the question of the reason for the interview.  This may be done by asking the complainant “Do you know why we are here?” or a similar approach, but should be done in such a manner so as to ensure that the reason for the interview is volunteered by the complainant.

3.13
At the outset, great care should be taken by the interviewer to avoid indicating to the complainant that the interviewer is aware of the nature of the complaint and to use any such information merely to cross-check for him/herself the information from the complainant.

3.14
The possibility of having to take a break during the interview should always be borne in mind and this should be explained to the complainant.  The interviewer should also indicate to the complainant that he/she is ready to answer any questions the complainant may have about the procedure or the surroundings.  Any matters which may be troubling the complainant on these issues should, as far as possible, be resolved before the next stage.

3.15
While it is desirable that the rapport phase is not overly long, it is important, in so as far as is possible, to let the complainant dictate the pace of the interview.  The interviewer should not seek to hurry the complainant away from a particular topic but, should, where he/she believes that sufficient information has been gathered, gently lead the complainant from the topic in question and, at the complainant’s pace, move the interview forward.  By this time the interviewer should have a reasonable concept of the complainant’s level of understanding and be able to provide the degree of facilitation required at later stages of the interview.  Special consideration needs to be given to a complainant with a physical, learning or intellectual disability or with a different religious/cultural background to the interviewer (see Section 2 - Part 2).
3.16
Some complainants will establish a rapport more easily than others, thereby allowing the interviewer to get an overview of the complainant’s capabilities and level of understanding very quickly.  When this happens the interviewer can at that time consider moving to the next phase without following all the suggestions made in this section.  In other cases a complainant may commence disclosure while rapport is being established. If this happens it would be better to allow the complainant to continue.

PHASE TWO - FREE NARRATIVE ACCOUNT

3.17
The purpose of this phase is to facilitate the complainant in giving a free and comprehensive narrative account of the relevant events in his/her own words.

3.18
This is the core of the interview and the interviewer’s role is to act as a facilitator, not an interrogator.  The complainant should be encouraged to give the account at his/her own pace.  Only the most general, open ended questions should be asked in this phase, for example, “Is there anything that you would like to tell me?”  If the complainant responds in a positive way to such questions the interviewer can encourage the complainant to give a free narrative account of events.  Every effort must be made to obtain information from the complainant which is spontaneous and free from the interviewer’s influence.

3.19
Appropriate open ended prompts such as “Did anything else happen?” should be used to encourage the flow of narrative.  Verbs like ‘tell’ and ‘explain’ are likely to be useful.  Prompting is quite in order provided it is neutral, for example, the use of the words “and then what happened?”.  The interviewer should not imply positive evaluation by the use of such words as ‘right’, ‘good’.  The prompts used at this stage should not include information known to the interviewer concerning relevant events which have not yet been mentioned by the complainant.  The interviewer needs also to be aware of the danger of intentionally or unintentionally communicating approval or disapproval, through inflections of the voice or facial expressions.  Prompts should not be over-used.

3.20
The complainant should not be interrupted during this phase to ask for additional details or to clarify ambiguities: this can be done in the Questioning Phase.  Interviewers should adopt a posture of ‘active listening’; letting the complainant know that what he/she is saying is being heard by the interviewer.

3.21
The interviewer can offer prompts and encouragement if the complainant’s account falters.  Research suggests that the use of affirmative responses e.g. “uh huh”, “yes’, “OK”, helps to maintain the complainant’s account.  Interviewers should be careful to ensure that such responses are provided throughout the interview and do not relate solely to those sections of the interview dealing with allegations.

3.22
In many interviews, particularly those relating to allegations of sexual abuse, complainants may be reluctant to talk openly and freely about incidents.  Sometimes this can be overcome simply by the interviewer offering reassurance, for example, “I know this must be difficult for you.  I’m just wondering what might make it easier for you?”
3.23
It is quite in order to refer to a complainant by his/her Christian or preferred name, but the use of terms of endearment (‘dear’, ‘sweetheart’, ‘pet’), verbal reinforcement (telling the complainant he/she is ‘doing really well’) and physical contact between the interviewer and the complainant (hugging, holding a hand), are inappropriate in the context of a formal interview.

3.24
Some complainants provide information more spontaneously than others.  In general, developmentally younger complainants provide less free narrative than older complainants.  This should not prevent the interviewer doing as much as possible to elicit a clear and full account from such complainants, bearing in mind that research has consistently demonstrated that younger complainants’ accounts are the most likely to be tainted through inappropriate questioning.  In all cases, the interviewer should resist the temptation to speak as soon as the complainant stops speaking.  Pauses and silences should be tolerated by the interviewer and the same tolerance should extend to what might appear irrelevant or repetitious information.
3.25
Sometimes reticence on the part of the complainant can reflect the fact that an abuser may have told him/her what has occurred is a ‘secret’ between them or has made physical threats against the complainant or his/her loved ones.  Where this is suspected it may be useful to help the complainant to distinguish between ‘good’ secrets (like a surprise birthday party) and ‘bad’ secrets where someone feels sad and confused.  For young complainants it may be necessary to explain that a ‘good’ secret tends to be short-lived and comes to an end, as in the example of the party, whereas a ‘bad’ secret tends to have no predictable end point.

3.26
It is also possible that the complainant thinks that the interviewer already knows all about what happened and there is no need to tell him/her more about it.  The interviewer needs to make it clear that this is not necessarily the case and needs to hear it directly.

3.27
It may also be useful to appeal to the complainant’s wish to stop the abuse, even if not for his/her sake, perhaps for someone else.  For example, some complainants may think that they alone are being abused and they may think, naively, that as long as they are being abused, no one else that they care about e.g., a younger sibling, is ‘safe’.  Enabling them to see that this is not necessarily the case is often effective.

3.28
The complainant can be asked directly whether he/she has been asked to keep a secret.  If the complainant gives a positive indication, it is in order to say “We need to know about the secret, so we can help you.”  Sometimes, complainants will be happier communicating what they consider secret information through indirect means, such as using a toy telephone or writing down information on a piece of paper.  If such methods are used, it is important that the interviewer refers to such devices on the tape and that any written material is properly preserved and documented.

3.29
Another cause of reticence could be that the complainant has been taught that the use of certain terms is rude or otherwise improper.  If the interviewer believes this to be a problem, he/she can say to the complainant, “Perhaps you have been taught that you shouldn’t say certain words.  Don’t worry, this is a special room where you can use what words you like.  We have heard all of these words before.  It’s all right to use them here“.  The interviewer should not assume that when the complainant uses a sexual term, he/she attaches the same meaning to it as the interviewer.  Any ambiguities can be clarified in the Questioning Phase.

3.30
If the complainant has not said anything relevant regarding the alleged event, the interviewer should consider why this may be so and make a determination whether to proceed to the Questioning Phase or to Closing the Interview.

PHASE THREE - QUESTIONING

3.31
The purpose of this phase is to establish, in as far as is possible, a detailed account of the alleged events and to explore and clarify any disclosure.  This phase may be divided into four stages which may not all apply to any particular interview.

STAGE ONE - OPEN-ENDED QUESTIONS

3.32
At this stage the complainant should be asked to provide more information in relation to a disclosure but in a way that does not lead the complainant or put him/her under pressure.  As with all questions used in the interview it should always be made clear to the complainant that it is acceptable to reply “I don’t know” or “I can’t remember”.  The complainant should also be reminded to say if he/she does not understand a question.

3.33
Only one question should be asked at a time and questions should be put in simple language.  Double negatives, multi-part questions and complex sentence construction should be avoided.

3.34
It is particularly important to proceed through this phase step by step and that the interviewer is not tempted to get to what he/she may consider to be the heart of the matter by asking what a court may later consider to be prejudicial leading questions.

3.35
If during this or any subsequent stage, the complainant makes a disclosure or provides additional information, the interviewer should, if possible, return to a free narrative situation.

3.36
For a complainant whose free narrative has provided relevant information, further questions should be focused but open ended, for example, “You talked about a man in the park, could you tell me a little bit about him”.  “Could you tell me what did he look like?”  “Did anything happen after you left the park?”
3.37
If the complainant becomes distressed when questioned, the interviewer should move away from the subject and consider reverting to an earlier phase of the interview, for example, re-establish through rapport that the complainant is at ease.  Such shifting away from, and back to, a topic the complainant finds difficult, may be required several times during an interview.

3.38
If the complainant has mentioned being the victim of, or a witness to, sexual or physical abuse, whether during this or an earlier stage, it is important to try to establish whether this was a single or repeated event.  This is necessary not only for evidential purposes and to facilitate the drafting of criminal charges but also to guide any further questioning of the complainant.  Young complainants’ free narrative accounts (or their earlier words on the relevant matter) may well be less specific than that of older complainants.  Moreover, if abuse occurred repeatedly some complainants may find it difficult to recall specific episodes before the general pattern has been described.

3.39
During this stage the interviewer can ask focused questions about, for example, such matters as who did it, who was present, what they did, whether they said anything before, during or after the event.  He/she can continue by asking when it happened, where it happened, how it happened (for example, was the complainant alone with the offender, where were his/her parents, carers or friends at the time, was some inducement offered, etc.) and who, if anyone, the complainant told.

3.40
Some questions beginning with ‘why’ may he interpreted by complainants as attributing blame or guilt to them.  Repeating a question soon after a complainant has answered it should also be avoided as this may be interpreted as a criticism of the original answer or may seem to the complainant to be an indication that the answer must have been wrong.  Persistent repetition of a question may lead a complainant to give an answer that he/she believes the interviewer wants to hear.

3.41
It is important to avoid interrupting the complainant.  If, for example, he/she has used obscure words for parts of the body or for any other object/event/person/activity, this should not normally be followed up immediately by a direct question to clarify the meaning.  Instead, the interviewer should note the point and seek a suitable opportunity for clarification later.  Where, however, a complainant begins to disclose repeated episodes or to refer to another alleged abuser then it may be appropriate to stop him/her and go back to the previous event/person/topic.  This may avoid confusion.

3.42
If a complainant has made a disclosure then his/her understanding of body parts and gender should he established.  It should not be assumed, especially in the case of younger complainants, that the use of apparently correct anatomical or other terms carries a true understanding of the meaning of those terms.

STAGE TWO - SPECIFIC YET NON-LEADING QUESTIONS
3.43
Before moving on to this stage, the interviewer should again consider whether it is in the interests of the complainant to do so.  This stage allows for extension and clarification of previously provided information both from the free narrative and subsequent stage.

3.44
It is sometimes wrongly assumed that complainants, even young ones, must know what is relevant.  Being helped to understand what is relevant may assist a complainant to focus on his/her account and specific, yet non-leading, questions should allow the interviewer to guide the complainant in an appropriate manner.  During this stage, questions should never be leading to the extent that the question implies the answer.  However, in some cases it may be inevitable that the questions will refer to disputed facts.  Questions which require a ‘yes’ or ‘no’ answer or ones which allow only one of two possible responses should never be asked.  For example, a complainant who has already provided information about an abuser might be asked “Do you remember anything about his clothes?”, “Do you remember anything about his car?” etc.
3.45
If the complainant has mentioned repeated abuse but has not described separate incidents in any or sufficient detail, this may now be the time to try to clarify the matter.  It should be remembered that young complainants may find it more difficult to remember events if adult language is used in the questioning.  It may be more productive to refer to life events meaningful to the complainant, such as before or after Christmas/birthday/holiday/school day or non-school day.  For time of day, mentioning mealtimes, television programmes, bedtime and the like may be useful.  Interviewers should, having established their meaning, try to pick up on the terms the complainant uses for various incidents and use these in the questioning.

3.46
If inconsistencies have arisen in the complainant’s account, they can be gently probed during this stage of the questioning without the complainant being told directly that he/she has been inconsistent.

3.47
If the complainant has displayed knowledge or used surprising language apparently beyond his/her years, the source of this could be established.  If the complainant has described acts of sexual or physical abuse, the interviewer could ask tactfully if the complainant has seen explicit films, videos, magazines or books and, if so, seek to establish whether the complainant has merely described these.

3.48
If the complainant has apparently given an account of abuse for the first time, it would be useful to ask if he/she had tried on a previous occasion to tell anyone about it, taking care to avoid inadvertently attributing any blame or guilt to a complainant who has never previously felt able to disclose the fact.

STAGE THREE - CLOSED QUESTIONS AND FOCUSED QUESTIONS FOR NON-RESPONSIVE CHILDREN
3.49
If the specific questions are unproductive, questioning might be more focused to obtain specific information.  Assuming the interviewer does not believe he/she knows the correct answer, an appropriate question might be “Was the man’s car red or white or another colour?”
3.50
If such a question permits only one of two responses then the response may not necessarily be a good indication of what the complainant recalls, especially if he/she is unwilling to give a ‘don’t know’ response.  Such a limited question might not be considered leading but on the other hand it might not elicit a truly accurate or informative reply.

3.51
If a complainant has not readily made a disclosure then non-leading questions, that focus his/her attention on the possible context of the abuse, may be productive.  For example, “Who puts you to bed?”, “Who gives you a bath?”, “Does anyone come into your room after you have gone to bed?”.

STAGE FOUR - LEADING QUESTIONS

3.52
The question as to what is or is not a leading question is sometimes, difficult to define.  It is a relative and not absolute term and really depends on the context.  Put simply a leading question is one which (a) suggests the desired answer or (b) assumes the existence of a disputed fact.  An example of the former might be “Was the man tall with glasses and a moustache?”.  An example of the latter might be “What happened after the man took off your clothes?”, when there was no prior mention of that having been done.

3.53
The answers to leading questions may be inadmissible at the trial and, therefore, such questions should not be asked in the course of making the video recording.  In the course of a criminal trial, leading questions will not normally be allowed other than questions in relation to undisputed facts or matters that are merely introductory.  The same rules of evidence must equally apply to the questioning of a complainant in the making of a video recording as at the criminal trial.

3.54
In addition to legal objections, it is considered that responses to such questions tend to be determined by the manner of questioning rather than valid recall.  It seems likely that younger complainants in particular may be more willing to respond to ‘yes/no’ questions with a ‘yes’ response.  If, therefore, questions permitting only a ‘yes’ or ‘no’ response are asked in this phase, they should be phrased so that those on the same issue sometimes seek a ‘yes’ response and sometimes a ‘no’ response (see also paras. 4.10 and 4.11.)
USE OF ‘PROPS’

3.55
‘Props’ such as dolls, drawings, dolls houses and small figures can serve as potentially very useful communication aids in making video recordings.  Younger complainants and those with communication difficulties may be able to provide clearer accounts when such props are used, compared with purely verbal approaches.  For example, drawings or dolls may allow a complainant to demonstrate body parts or an abusive incident, while a dolls house may help the complainant to describe the environment in which an incident took place.  All props should be used with extreme caution and without leading questions. The need for their use should be carefully considered before the interview.
3.56
Sexually Anatomically Correct (SAC) dolls are only one of many useful interview aids and cannot take the place of sound complainant-sensitive interview skills.

3.57
They are useful for clarification purposes where a child has given a verbal account of a sexual act.  The complainant’s ability to use the dolls to demonstrate previously described behaviours helps the interviewer to fully understand the complainant’s description of abuse and reduces the likelihood of miscommunication between complainant and interviewer.

3.58
SAC dolls may be used for assessing a complainant’s labels for parts of the body and their understanding of bodily functions. They are useful if complainants have difficulty in maintaining attention to body line drawings and require concrete visual aids to facilitate their naming of body parts.

3.59
This type of doll should not be used in very young complainants who cannot easily relate the dolls to themselves - i.e. make a representational shift.  This cognitive ability generally develops between the ages of 3 and 4 and is the ability to understand that the doll can represent the complainant or another actual person and is not an instrument of play.

3.60
Unusual behaviour with the dolls may suggest further lines of inquiry.  However, it is not appropriate to draw definitive conclusions about the likelihood of abuse based solely upon interpretations of a complainant’s behaviour with the doll.

CLOSING THE INTERVIEW

3.61
Every interview should have a closing phase, which should be conducted in the interests of the complainant.  Irrespective of whether the interview has been completed or terminated prematurely, the complainant should not be made to feel that he/she has failed, or disappointed the interviewer.  The interviewer should be careful to ensure that all interviews end appropriately.  Every effort should be made to ensure that the complainant is not distressed but is in a positive frame of mind when the interview is terminated.

3.62
However, before moving to close the interview, the interviewer should first consult with the observer to establish if there are any additional questions which need to be raised or ambiguities or apparent contradictions which could be usefully resolved.

3.63
If, at Rapport Phase, the complainant commenced disclosure without the interviewer having had the opportunity to explore the complainant’s understanding of the key concepts of truth/lies or fantasy/reality or level of suggestibility or the existence of any alliances which may influence disclosure, the interviewer should address these issues at this juncture.

3.64
During this phase the interviewer may need to check with the complainant that he/she (the interviewer) has correctly understood the important parts of the complainant’s account.  If this is considered necessary, care should be taken not to convey disbelief.  Any recapping should use the complainant’s own language, not a summary provided by the interviewer in adult language - which could contain errors but with which the complainant may nevertheless agree.

3.65
It may then be appropriate to revert to some of the ‘neutral’ topics mentioned in the Rapport Phase.  The complainant should be thanked for his/her time and effort and asked if there is anything more he/she wishes to say.  Depending on the outcome of the interview, an explanation (prepared at pre-interview planning) should be given to the complainant of what may happen next, but care should be taken not to make promises which cannot be kept.  The complainant should always be asked if he/she has any questions and these should be answered as appropriately as possible.

3.66
It is recommended that the complainant (or, if more appropriate, the parent/carer) be given contact names and telephone numbers in case, at a later stage, the complainant wishes to discuss further matters with the interviewer or find out more about pending criminal proceedings or to arrange a visit to the court in advance of the court hearing.  The contact names and telephone numbers of persons in the health board and support groups (e.g. Victim Support) should also be given to complainants and their parents/carers.

FURTHER INTERVIEWS

3.67
One of the key aims of making a video recording is to reduce the number of times a complainant is asked to tell his/her account.  Good pre-interview planning will often ensure that all the relevant factors are covered in a single interview.  However, it may be the case that, even with an experienced and skilful interviewer, the complainant may provide less information than he/she is capable of divulging.  In addition, the investigation may uncover other matters about which the complainant may need to be interviewed.  A further interview may, therefore, be necessary and this too, should be video recorded.  Consideration should always be given as to whether holding such an interview would be in the complainant’s interest.  In no circumstances should a further interview for evidential purposes be conducted unless the interview team is fully satisfied, if necessary after consultation with the Office of the Director of Public Prosecutions, that this course of action is warranted.

3.68
If a decision is made at the planning stage, where because of a very young, or intellectually disabled or psychologically disturbed complainant, or for some other reason, that an additional interview may be necessary, it is advisable to divide the phases of the interview into a number of sections to be conducted on separate days.  It is desirable that such interviews be conducted by the same interviewer.  Of course, rapport and closure must be achieved each day.  The reasons for conducting an additional interview should be clearly articulated and recorded in writing.
SECTION 4
LEGAL CONSTRAINTS
CONDUCTING THE INTERVIEW – THE LEGAL CONSTRAINTS
4.1
As explained in the Introduction to these Guidelines, the video recorded interview is intended to take the place of the first stage of the complainant’s evidence in court.  The video recording will count as evidence of any fact stated by the complainant of which he/she could give evidence in court.  All trials are conducted having regard to the rules of evidence.  Therefore, the rules of evidence will equally apply to the making of a video recording.

4.2
As a general rule a criminal court may not depart from the requirements of the rules of evidence.  However, these rules of evidence may render certain matters inadmissible irrespective of other considerations and consequently those matters could not form part of the prosecution’s case in court.  With certain rare exceptions hearsay evidence is inadmissible in court (see paras. 4.4 to 4.7).  Similarly, answers to leading questions are, as a general rule, inadmissible (see para. 3.52 to 3.54 and 4.10 and 4.11).
4.3
The court will not expect a video recording to replicate exactly the examination of a complainant by counsel in court.  However, the rules of evidence which have evolved over many years are designed to ensure that an accused person will get a fair trial.  Interviewers who ignore the rules of evidence are likely to produce video recordings which may not be admissible as evidence by the court.  They will thus have failed to avoid the necessity of the complainant having to give the first stage of his/her evidence at the trial.

4.4
However, the interview is also part of the investigative process.  It is, therefore, much easier to comply with the legal constraints applicable to the court process when one knows what the complainant is likely to say.  An interview which merely records the barest of facts, for example, that the alleged abuser performed a particular act, without more being said, may be of little or no assistance in assessing the complainant’s credibility or reliability.  Consequently, the interview should explore the details of the surrounding circumstances which may better assist the court in assessing the complainant’s credibility or reliability.


HEARSAY

4.5
Hearsay evidence is not generally admissible in the course of a trial.  Hearsay evidence is not primary evidence, but rather evidence quoting a third party.  This might arise were a complainant to state what he/she was told by another.  One of the reasons for this exclusion is that the court cannot test the truth of what was said by that other person because he/she is not available for cross-examination.  Another reason is that matters can become distorted in the re-telling.

4.6
In the course of the interview, a complainant may spontaneously indicate that he/she was told something by another, be it a friend or sibling.  This is an example of hearsay evidence.  It may be that such an account might lead to the uncovering of a victim or conversely it might, after investigation, cause one to doubt the complainant’s reliability or cause one to suspect that his/her account has been contaminated by what he/she was told.

4.7
The interview must, of course, be fair to both the defence and the prosecution.  A complainant can always be cross-examined as to previous inconsistent statements.  Indeed evidence as to such inconsistent statements might clearly cause one to doubt such complainant’s accounts.  Consequently, and while the question and answer might not be admissible if a prosecution were to be taken, a complainant could be asked whether he/she has told anyone of the alleged incidents complained of, who was told, when, why and what was said.

4.8
There are some clearly defined exceptions to the rule against hearsay one of which, in the case of sexual assault, is the rule in relation to a recent complaint.  Evidence may be given of a complaint made to a third party, provided it has been made as speedily as could reasonably be expected and in a voluntary fashion.  The evidence of the complainant must not be led.  At the trial, the complaint is not evidence of the fact of the sexual assault but only goes to show that the complainant’s conduct was consistent with his/her testimony.  An example of this would be where the complainant spontaneously tells his/her mother of the facts of the alleged offence.  The mother can also give evidence of hearing that complaint.

IDENTIFICATION OF THE OFFENDER

4.9
Where the alleged offender is a stranger or a person not well known to the complainant, the interviewer should always establish the details of any identification of the alleged offender by the complainant.  For instance, the complainant may have pointed out the alleged offender to someone else or might be able to describe that person’s appearance, clothing or habitual whereabouts or work.  Where the complainant, for instance, states that he/she identified the alleged offender to another person, the interviewer should establish whether, in or around that time, he/she pointed out or identified anyone else to the same individual.

PREVIOUS BAD CHARACTER

4.10
It is not permissible for a complainant or a witness to give evidence as to an accused person’s bad record or reputation.  While an interviewer should not seek to elicit such matters during the interview it may be better not to prevent a complainant from volunteering his/her knowledge or belief of such matters.  It might, for instance, be relevant to the defence if a complainant had information or a belief as to an alleged offender’s conviction for a sexual offence, especially if that knowledge or belief was surprising or without foundation.  The interviewer may not of course, at that stage, know who the alleged offender is or where indeed the truth lies.

LEADING QUESTIONS

4.11
The subject of leading questions has been dealt with at paragraphs 3.52 to 3.54.  As indicated, leading questions should never be asked.  It is not, however, impermissible to ask non-contentious leading questions by way of introduction to a topic such as “You go to such a school don’t you?”, “You live at .address?”, “Your daddy’s name is John isn’t it?” etc.  Again, it is not impermissible to ask a leading question based on a fact which is not in dispute:  Where, for instance, it is clear that a person ‘X’ has been killed then it is not leading to ask, for instance, “What where you doing when X was killed?” or “What were you doing when you heard that X was dead?”
4.12
The answer to a leading question could taint some, or indeed all, of the interview and, therefore, render it partly or wholly inadmissible.  Where a leading question has, in fact, been inadvertently asked and a response given, as with other matters it may be necessary, when all parties are present and with the consent of the court, to edit the video recording.

NON-EXPRESSION OF PERSONAL VIEWS

4.13
It is important that the interviewer should not demonstrate or express the view that he/she believes the complainant.  This will ultimately be a matter for a jury and it is important that the video recording does not overly reveal the interviewer’s belief since that might render the recording inadmissible as evidence.  No witness can give evidence as to whether they believe the complainant.

THE COMPLAINANT WHO BECOMES A SUSPECT
4.14
It may happen that a complainant, while being interviewed, comes under suspicion of involvement in a criminal offence, perhaps by uttering a self-incriminating statement (although this is not expected to be a frequent occurrence, interviewers should bear in mind that it has been known for victims to become abusers).  Should this occur, the interviewer should, having regard to the seriousness of the allegations being investigated and the seriousness of the offences being admitted, consider whether to proceed with the interview or to terminate it so that matters can be considered by the interview team.

4.15
It must be borne in mind that complainants can, like other witnesses, provide misleading accounts of events.  This may arise from the use of inappropriate types of questions or from the interviewer reaching a premature conclusion and seeking confirmation of this from the complainant.  It may also arise because the complainant has omitted to give important information or indeed it may be that the complainant has fabricated the allegations.  The interviewer should, therefore, seek to approach questioning from a position of neutrality.

4.16
Where inconsistencies arise in the course of an interview, the interviewer should explore these only after the complainant has given his./her primary account. The interviewer should not indicate to the complainant that his/her version of events is inconsistent. Instead, the interviewer should say that he/she is puzzled or not clear what is meant.

SECTION 5
AFTER THE INTERVIEW
AFTER THE INTERVIEW
5.1
This section of the Guidelines deals with the storage, custody and security, requests to access, copying and destruction of video recordings.

5.2
A video recording is likely to be the most crucial piece of evidence in a trial.  It may contain intimate, personal information.  It should be held strictly in confidence and its use limited to preparation for the trial and the trial itself.  It is essential, therefore, that adequate arrangements are made to store the recording safely and securely and to ensure that access to it and any copies which are made is restricted to those who are authorised to view the recording.

BEFORE STORAGE

5.3
Immediately after the video recording has been made, the interviewer or observer (see para. 2.31) should check it for sound and vision quality.  It is also recommended that a brief index to the recording should be prepared at this stage so that the most relevant passages regarding the alleged offence can be readily located later on.  A specimen index sheet is at Annex F.  The index should be carefully preserved and safeguarded along with the other papers in the case.  Once the video recording has been checked for sound and vision and the index completed, the tape should be carefully rewound and ejected from the recorder.

5.4
In all cases, it is recommended that two video recordings of the interview(s) be made simultaneously.  The record protection devices on both of these tapes shall be activated to prevent accidental erasure of the recording.  One of them shall be designated the original video recording and the other the master copy and both shall be appropriately labelled.  It is from the master copy that all further copies shall be made.  The labels to both the original recording and the master copy should contain a warning that no unauthorised copies may be made and that the video recording should not be shown to unauthorised persons.  A recommended form of words for the label is set out at Annex G.

CUSTODY AND SECURITY

5.5
Once the original recording and the master copy have been designated, the garda in charge of the criminal investigation shall ensure that the original recording is properly sealed and shall forthwith cause the original recording and the master copy to be placed in the custody of the superintendent in charge of the garda district in which the alleged offence took place.

ORIGINAL VIDEO RECORDING

5.6
The superintendent shall cause the original recording to be placed in a secure place provided for the custody of such recordings.

5.7
The superintendent shall cause a register to be kept of all original recordings and shall cause each such recording to be assigned an identification number.

5.8
Each original recording shall be accompanied by a document completed by the garda in charge of the criminal investigation which shall set out;

· the name of the complainant,

· the date and time of the interview(s),

· the name of the interviewer,

· the name of any other person present,

· the location of the interview(s). -

5.9
An original recording shall not be removed from the aforesaid place of custody except by order of a court for the time being having seisin of any proceeding to which the recording shall be deemed relevant.

MASTER COPY

5.10
The superintendent shall retain the master copy in a safe place under his/her supervision.

5.11
No access shall be provided nor any copy made of the said master copy without the prior written authority of the relevant superintendent.  Such written authority shall nominate the garda who will make the copy/copies and/or provide access to the recording.  The written authority shall be retained by the superintendent and a copy given to the nominated garda.  Where such access is provided or any copy is made, a record shall be kept and lodged with the superintendent by the nominated garda.  The record shall contain the following information;

· the number of copies made (each copy made from the master copy shall be designated ‘first copy’, ‘second copy’ etc.,

· to whom (if applicable) the copy/copies was sent,

· if any copy/copies was sent to a party/parties authorised by the superintendent, an undertaking front any such authorised party not to copy the said recording or to part with possession of the said copy recording without prior written authorisation of the superintendent.  A specimen form of undertaking at Annex E.

5.12
Where authority has been given to make a copy of a master copy, such copy shall only be made by the garda nominated by the superintendent.

5.13
However, where access is refused by the superintendent, it is open to any party to the proceedings to apply to the court and then it is a matter entirely for such court to act as it deems proper.

DESTRUCTION OF COPIES

5.14
It shall be the responsibility of the superintendent to ensure that all copy recordings authorised by him/her shall be returned to his/her custody.  When, and if, the superintendent is of opinion that any ongoing investigation or prosecution has been concluded, he/she shall ensure that all such copy recordings are destroyed.

DESTRUCTION OF ORIGINAL RECORDING AND MASTER COPY

5.15
The original recording and the master copy shall be kept until their destruction has been ordered by a court.

STORAGE

5.16
The video recordings should always be kept in locked, secure containers.  Under no circumstances should video recordings be kept other than in these secure containers.  The recordings should not be subjected to extremes of temperature or humidity (for this latter reason they should not be sealed in airtight containers) and they should be stored away from electrical or magnetic fields, for example, away from electric motors or loudspeakers.

USE OF TAPES FOR TRAINING

5.17
The Committee has considered the negative implications of using video recordings for training purposes, the main one being the possibility of a complainant being identified.  Accordingly, the Committee recommends that video recordings made for evidential purposes are not used in training.

ANNEX  A

GLOSSARY  OF  TERMS

THE ACT
The Act means the Criminal Evidence Act, 1992, as amended.

ADMISSIBLE EVIDENCE
In order for evidence to be received in court it must be

(i)
relevant to the facts which are in issue and

(ii)
admissible in accordance with the established rules of evidence.

Consequently, all admissible evidence must be relevant but evidence which appears to be relevant may be inadmissible.

Generally, a witness is confined to giving oral evidence in court concerning facts directly experienced by the witness i.e. evidence concerning matters seen, heard etc. personally by the witness.

Certain narrow exceptions to this general rule are provided by rules established by the courts and by statute law.

Under the Act a video recording shall be admissible at the trial of the offence as evidence of any fact stated therein of which direct oral evidence by the complainant would be admissible, provided that the person whose statement was video recorded is available at the trial for cross-examination.

APPLICATION BY AN ACCUSED FOR DISMISSAL OF CHARGE

As a result of changes in the law as a consequence of the coming into force of the Criminal Justice Act, 1999, a preliminary examination of a case no longer takes place in the District Court.  Now when an accused person is sent forward for trial, he/she may apply to the trial court for an order to dismiss one or more of the charges against him/her.  Such an order would be granted where that court considers that there is not a sufficient case to put the accused on trial on such charge or charges.  The Director of Public Prosecutions has a right to appeal such a dismissal to the Court of Criminal Appeal.

AUGMENTATIVE AND ALTERNATIVE COMMUNICATION (AAC)

Augmentative and Alternative Communication (AAC) involves the use of non-verbal means and systems to communicate.  It is used to enhance a person’s communication skills, thereby facilitating communicative, social personal and independent development.

ACC can be split into low or high technology, i.e. low technology aids such as a bliss board (which uses pictures, signs and symbols) or high technology such as voice output communication systems (which are computer aided).

BURDEN OF PROOF
A person charged with a criminal offence is presumed to be innocent until proven guilty.  It is for the prosecution to prove that the person charged is guilty of the offence charged.  The standard of proof, in a criminal trial is one that is ‘beyond a reasonable doubt’.  This standard can be contrasted with the standard of proof in civil cases where it is generally sufficient for the party bringing the proceedings to prove its case ‘on the balance of probabilities’.

CIVIL PROCEEDINGS

Civil proceedings generally involve private disputes between persons and/or organisations.  Typically, a civil action will be about defining the rights and relations between such persons/organisations e.g. disputes regarding custody of children in matrimonial proceedings.
COACHING

In its simplest form coaching involves the interviewer or any other person suggesting to the complainant that a particular course of events did or did not take place.  In essence, information is supplied to the complainant which may not otherwise have come to light during the course of the interview.
In this context an analogy may be drawn with ‘leading’ questions, where the information which is ultimately being sought from the complainant alone is in fact supplied to him/her in the form of the questions posed by the interviewer.

In its most extreme form coaching involves telling the complainant what he/she should say during the course of the interview, thereby allowing the complainant to learn off what he/she will in fact say during the interview.

COMPELLABILITY OF WITNESSES
The general rule is that a witness who is competent to give evidence in criminal proceedings is also compellable to attend court and give evidence.  The attendance of a witness can be compelled for example in the Circuit Court or Central Criminal Court by means of a witness summons or witness order.  Failure to comply with the terms of such a summons or order may be in contempt of court.

There are exceptions to the general rule that all competent witnesses are compellable.  The spouse of an accused person is compellable to give evidence for the prosecution only where the offence involves violence or the threat of violence to (i) the spouse (ii) a child of the spouse or of the accused or (iii) any person who was at the material time under the age of 17 years or where the offence is a sexual offence alleged to have been committed in relation to persons referred to at (ii) or (iii).

Former spouses are also compellable to give evidence for the prosecution in respect of the above offences where the offence is alleged to have taken place while the marriage was subsisting and no decree of judicial separation agreement was in force.

Both a spouse and a former spouse of an accused person are compellable to give evidence for the defence.

Part IV of the Act deals with the competence and compellability of spouses and former spouses to give evidence in criminal proceedings.  However, the provisions of the Act do not affect the right of a spouse or former spouse to claim privilege in respect of marital privacy.  The determination of any such claim of privilege is a matter for the trial judge.

COMPETENCE OF A COMPLAINANT
In criminal proceedings the competence of a complainant to give sworn evidence is not determined by reference to the age of the complainant but rather is a question of his/her intelligence and appreciation of the responsibility to tell the truth.

Section 27 of the Act provides that the evidence of a person under 14 years of age may be received otherwise than on oath or affirmation if the court is satisfied that he/she is capable of giving an intelligible account of events which are relevant to the proceedings.

The determination of the competency or otherwise of any witness is a matter for the trial judge.
COMPLAINANT

Complainant means a person under 14 years of age or with intellectual disability.
CROSS-EXAMINATION

Generally, where a complainant has given oral evidence at a criminal trial on behalf of the prosecution (including evidence by way of video recording), lawyers representing the accused person i.e. the defence, will wish to cross-examine the complainant.

The purpose of cross-examination may be twofold:

(i)
to obtain further information from the complainant or to clarify matters raised during examination in chief and/or

(ii)
to cast doubt on the reliability, truthfulness or veracity of the evidence given by the complainant during examination in chief.

Where a person is accused of an offence specified in section 12 of the Act and a witness under 17 years is giving evidence through a live television link, the court may, under section 14 of the Act, require that any questions to be put to the witness be put through an intermediary i.e. the accused person may be prevented from putting questions directly to the witness during cross-examination (see live television link on page 45).
DISCLOSURE INTERVIEW

In a disclosure interview it is clear that the client is the legal system.  The primary purpose of such interview is to gather information to establish facts, such as, who, what, when, where, etc.

Evaluations of information gathered at disclosure interviews is usually performed on behalf of some person or agency other than the complainant and his/her parent/carer.  It is important for the complainant and his/her parent/carer to know that such evaluation will not be confidential and that the information gathered during the interview will be shared with others.
EXAMINATION IN CHIEF

This is the procedure in a criminal trial where, generally, the lawyer representing the side who has called the witness to give evidence takes the witness through his/her evidence in court.

A witness is usually required to give oral evidence from memory and there are severe restrictions on lawyers ‘leading’ or ‘prompting’ a witness.

An exception to the general rule that a witness must give direct oral evidence is provided by section 16 of the Act which permits a video recording to be played at the trial.

However, the person whose statement was video recorded must be available at the trial for cross-examination.

INTELLECTUAL DISABILITY

Mental handicap is a term used in the Criminal Evidence Act, 1992.  Intellectual disability is the term used by the Department of Health and Children to describe mental handicap and is the term used throughout these Guidelines.
Intellectual disability/mental handicap/mental retardation is described by the World Health Organisation as a condition of arrested or incomplete development of the mind characterised by impairment of skills and overall intelligence in areas such as cognition, language, and motor and social abilities.  It can occur with or without any other physical or mental disorders.  Although reduced level of intellectual functioning is the characteristic feature of this disorder, the diagnoses is made only if it is associated with a diminished ability to adapt to the daily demands of the normal social environment.

It is further categorised as mild (IQ levels 50-69); moderate (IQ levels 35-49); severe (IQ levels 20-34) and profound (IQ levels below 20).

INTERESTS OF JUSTICE

A video recording will not be admitted in evidence if the court is of the opinion that in the interests of justice the video recording ought not to be admitted.
The phrase ‘interests of justice’ is not defined in the Act.  The court must have regard to all the circumstances of the case, including any risk that the admission of the video recording would result in unfairness to the accused person.  This is a matter entirely in the discretion of the court.

INTERMEDIARY

In these Guidelines. intermediary means any person introduced by the interview team for the purpose of proper and accurate communication with the complainant due to special circumstances.  Such circumstances might arise because of a language barrier, where it is necessary to use an interpreter.  It may be necessary to use a specialist in sign language or other form of communication where the complainant has a hearing, speech or sight disability or a combination of these disabilities.

INTERVIEW TEAM

The interview team should consist of such persons as are deemed necessary by the garda in charge of the investigation, for the proper planning and conduct of the interview.  The garda in charge of the investigation should consult with any social worker, psychologist, member of the medical profession etc., who is already involved in the case, prior to finalising membership of the interview team.

The interview team may at any time consult any other person it deems proper so to do.

LIVE TELEVISION LINK
The live television link provided for in section 13 of the Act has been installed in the courts.  Basically, it is a closed circuit television system known as Video Link.  It provides a direct television link-up between a remote witness room and the courtroom.  When using the Video Link the complainant/witness does not have to appear in the courtroom and, therefore, has no contact with the accused person.  The system also allows for evidence to be taken live from locations abroad.  Any evidence given in this manner, either from a remote witness room or a location abroad, must be video recorded so that it can be available where there is an appeal.

Where the provisions of sections 13 and 14 of the Act are used together, the possibility of a person accused of a sexual/violent offence putting questions directly to a complainant during cross-examination is eliminated thereby sparing a complainant the ordeal of appearing in open court in the presence of the accused person and being confronted directly.

PRELIMINARY EXAMINATION

See APPLICATION BY AN ACCUSED FOR DISMISSAL OF CHARGE (Annex A)48.
SEXUAL OFFENCE

Sexual offence means rape, an offence under section 3 of the Criminal Law (Sexual Offences) Act 1993, sexual assault (within the meaning of section 3 of that Act), rape under section 4 of the Criminal Law (Rape) (Amendment) Act, 1990 or an offence under -

(a)
section 3 (as amended by section 8 of the Criminal Law Amendment Act, 1935) or section 6 (as amended by section 9 of the Criminal Law Amendment Act, 1935) of the Criminal Law Act, 1885,
· by threats, intimidation, false pretences, false representation, procuring a woman to have unlawful carnal knowledge (section 3),

· owner or occupier of premises who induces or suffers a girl under 17 years to be on the premises for the purpose of being unlawfully carnally known by a man,

(b)
section 4 of the Criminal Law (Sexual Offences) Act, 1993,

· gross indecency with male under 17 years,

(c)
section 1 (as amended by section 12 of the Criminal Justice Act, 1993 and section 5 of the Criminal Law (Incest Proceedings Act, 1995) or section 2 (as amended by section 12 of the Criminal Law Amendment Act, 1935) of the Punishment of Incest Act, 1908,

· incest by males (section 1) or by females over 17 years (section 2),

(d)
section 17 (as amended by section Il of the Criminal Law Amendment Act. 1935) of the Children Act, 1908,
· person having custody, charge or care of a girl under 17 years to cause or relation to certain encourage the seduction, prostitution or unlawful carnal knowledge of her,

(e)
section 1 or 2 of the Criminal Law Amendment Act, 1935.

· unlawful carnal knowledge of girls under 17 years

or

(f)
section 5 of the Criminal Law (Sexual Offences) Act, 1993,

· sexual intercourse or buggery with mentally impaired person.



excluding an attempt to commit any such offence.

THERAPEUTIC INTERVIEW

In a therapeutic interview the primary purpose is to provide a clinical assessment for treatment purposes.  The client is the individual who presents at interview and the report that is generated forms part of the individual’s file.

While issues such as who, what, when, where, etc., are addressed in a therapeutic interview, this is generally done at a pace commensurate with the client’s emotional state.  The scope of the interview tends to be very broad and will encompass all other factors which may be impacting negatively on the client.

In a therapeutic assessment confidentiality is assured other than in very limited circumstances, such as the threat of harm to self and others.

VIDEO RECORDING

In these Guidelines, video recording means any recording, [or any medium, from which a moving image may by any means be produced and includes the accompanying soundtrack (if any)] of an interview with a complainant where it is intended to submit the recording as evidence at the trial of the offence(s).

VIOLENT OFFENCE

Unlike sexual offence, the Criminal Evidence Act, 1992 provides no definition of what is covered by ‘an offence involving violence or the threat of violence to a person’.  It would seem that the word ‘violence’ should be given its ordinary dictionary definition namely the unlawful exercise of physical force.  Any forth of assault would obviously be covered.  There may, in due course, be judicial interpretation as to what constitutes a violent offence.
ANNEX  B
PART III CRIMINAL EVIDENCE ACT 1992

(AS AMENDED BY CHILD TRAFFICKING AND PORNOGRAPHY ACT, 1998

AND CRIMINAL JUSTICE ACT, 1999)

EVIDENCE IN CERTAIN PROCEEDINGS

12. - This Part applies to—


(a)
a sexual offence,



(b
an offence involving violence or the threat of violence to a person, or



(c)
an offence consisting of attempting or conspiring to commit, or of aiding, abetting, counselling, procuring or inciting the commission of, an offence mentioned in paragraph (a) or (b) or


(d)
an offence under section 3, 4, 5 or 6 of the Child Trafficking and




Pornography Act 1998
13. - (1)
In any proceedings including proceedings under section 4E or 4F of the Criminal Procedure Act, 1967 for an offence to which this Part applies a person other than the accused may give evidence, Criminal Justice whether from within or outside the State, through a live television link— 
(a)
if the person is under 17 years of age, unless the court sees good reason to the contrary,

(b)
in any other case, with the leave of the court.


(2)
Evidence given under subsection (I) shall be video recorded.


(3)
While evidence is being given through a live television link pursuant to subsection (I) (except through an intermediary pursuant to section 14 (1)), neither the judge, nor the barrister or solicitor concerned in the examination of the witness, shall wear a wig or gown.


14. - (l) Where— 

(a)
a person is accused of an offence to which this Part applies, and


(b)
a person under 18 years of age is giving, or is to give, evidence through a live television link,

the court may, on the application of the prosecution or the accused, if satisfied that, having regard to the age or mental condition of the witness, the interests of justice require that any questions to be put to the witness be put through an intermediary, direct that any such questions be so put.


(2)
Questions put to a witness through an intermediary under this section shall be either in the words used by the questioner or so as to convey to the witness in a way which is appropriate to his age and mental condition the meaning of the questions being asked.



(3)
An intermediary referred to in subsection (7) shall be appointed by the court and shall be a person who, in its opinion, is competent to act as such.

15 - (1) Where—



(a)
under Part IA of the Criminal Procedure Act, 1967 the prosecutor consents to the sending forward for trial of an accused person who is charged with an offence to which this Part applies,



(b)
the person in respect of whom the offence is alleged to have been committed is under 17 years of age on the date consent is given to the accused being sent forward for trial, and



(c)
it is proposed that a video recording of a statement made by the person referred to in paragraph (b) of this subsection during an interview as mentioned in section 16(1)(b) shall be given in evidence pursuant to that section,

the prosecutor shall, in addition to causing the documents mentioned in section 4B(1) of that Act to be served on the accused—



(i)
notify the accused that it is proposed so to give evidence, 



and


(ii)
give the accused an opportunity of seeing the video recording of the interview.



(2)
If the person in respect of whom the offence is alleged to have been committed is available for cross-examination at the hearing of an application under section 4E of the Criminal Procedure Act, 1967, the judge hearing the application may consider any statement made in relation to that offence by that person on a video recording mentioned in section 16(1)(b) of this Act,



(3)
If the accused consents, an edited version of the video recording of an interview mentioned in section 16(1)(b), may, with leave of the judge hearing an application referred to in subsection (2) of this section, be shown at the hearing of the application, and, in that event, subsection (2) and section l6(1)(b) shall apply in relation to that version as it applies in relation to the original video recording.
16 - (1) Subject to subsection (2) – 



(a)
a video recording of any evidence given, in relation to an offence to which this Part applies, by a person under 18 years of age through a live television link in proceedings under Part 1A of the Criminal Procedure Act, 1967, and



(b)
a video recording of any statement made by a person under 14 years of age (being a person in respect of whom such an offence is alleged to have been committed) during an interview with a member of the Garda Síochána or any other person who is competent for the purpose,

shall be admissible at the trial of the offence as evidence of any fact stated therein of which direct oral evidence by him would be admissible:

Provided that, in the case of a video recording mentioned in paragraph (b) the person whose statement was video recorded is available at the trial for cross-examination

(2)(a)
Any such video recording or any part thereof shall not be admitted in evidence as aforesaid if the court is of opinion that in the interests of justice the video recording concerned or that part ought not to be so admitted.



(b)
In considering whether in the interests of justice such video recording or any part thereof ought not to be admitted in evidence, the court shall have regard to all the circumstances, including any risk that its admission will result in unfairness to the accused or, if there is more than one, to any of them.


(3)
In estimating the weight, if any, to be attached to any statement contained in such a video recording regard shall be had to all the circumstances from which any inference can reasonably be drawn as to its accuracy or otherwise.


(4)
In this section “statement” includes any representation of fact, whether in words or otherwise.


17.—In any proceedings for an offence to which this Part applies in any circuit or district court district in relation to which any of the provisions of sections 13 to 16 or section 29 is not in operation the court concerned may, if in its opinion it is desirable that evidence be given in the proceedings through a live television link or by means of a video recording, by order transfer the proceedings to a circuit or district court district in relation to which those provisions are in operation and, where such an order is made, the jurisdiction of the court to which the proceedings have been transferred may be exercised— 
(a) in the case of the Circuit Court, by the judge of the circuit concerned, and


(b)
in the case of the District Court, by the judge of that court for the time being assigned to the district court district concerned,


18. - Where— 



(a)
a person is accused of an offence to which this Part applies, and 



(b)
evidence is given by a person (in this section referred to as “the witness”) through a live television link pursuant to section 13 (1),
then— 




(i)
in case evidence is given that the accused was known to the witness before the date on which the offence is alleged to have been committed, the witness shall not be required to identify the accused at the trial of the offence, unless the court in the interests of justice directs otherwise, and 




(ii)
in any other case, evidence by a person other than the witness that the witness identified the accused at an identification parade as being the offender shall be admissible as evidence that the accused was so identified.
19. - The references in sections 13(1)(a), 14(1)(b), 15(1)(b) and 16(1)(a) to a person under 17 years of age and the reference in section 16(1)(b) to a person under 14 years of age shall include references to a person with mental handicap who has reached the age concerned.

ANNEX  C
TECHNICAL  GUIDANCE


GENERAL

I.


This section provides basic recommendations about the type of equipment which should achieve an acceptable standard of recording for use in court.  The equipment listed at Appendix A is recommended for inclusion in any plans for the establishment of new interview suites.




TESTING OF EQUIPMENT

II


Interviewers and observers should be trained in the use of the equipment.  The equipment should be tested prior to the commencement of each interview (see para. 2.40).  This should involve the testing of both video recorders for sound and vision quality in both live and playback modes.  The recording on each video unit should be tested for playback in the other unit.  The time and date generator should be set up and checked for correct date and time.  The sound test should involve recording spoken word from all areas of the room.  The pan, tilt, focus, iris and zoom functions of cameras should be checked.

III.

The record function on all video recorders should be tested once a year or after every 4,000 hours of use, using an industry standard alignment tape in the playback mode. This, combined with observing the units own recording, should confirm that the recorders are operating to standard.




INTERVIEW ROOM
IV.

The interview suite/facilities should be located in a reasonably quiet location away from noisy traffic or other sources of local noise such as offices, toilets, banging doors etc.  It should not be possible to hear the interview in any adjoining rooms or corridors.  The suite should have a carpeted floor and curtains on the windows.  Ideally, the interview room should be rectangular (not square) and no larger than 5m by 4m.  The furniture in the room should not convey a loud and cluttered image on the screen and should be arranged prior to the interview to maximise the camera angles and light source (see XI. below.)  It may be helpful to mark the position of the furniture on the floor for future reference.

V.

Care should be taken to ensure that neither furniture nor toys are noisy.  Children’s furniture, filled with polystyrene chips (e.g. bean bags), should not be used.  Care should be taken to avoid intrusive noise from any other source, for example, mobile phones, rustling papers.




VISION
VI.

Whilst the use of a single fixed camera need not produce a recording of an inferior quality, it may provide less reassurance to the courts as to the conduct of the interview. Such reassurance can more readily be given by the use of two cameras; one focused on the complainant and the other giving a good general view of the room.  If only one camera is to be used, the courts may need to be satisfied as to the conduct of the interview by evidence from those who were present at the interview.

VII.

It is recommended that, where possible, two cameras be used; one to provide a close up of the complainant’s face and the other to give an overview of the interview room.  A video mixing unit will also be required.  This will enable the video signal from both cameras to be combined in a video picture-in-picture unit, with the input from the overview camera being used as the inset and the input from the close up camera being used as the main image.

VIII.

The exact placement of the cameras can best be determined by factors such as the location of the doors and windows.  For example, the camera providing the overview of the room should be wall mounted at a suitable height in a corner of the room, preferably not viewing towards a window, ie avoiding backlight situations.  The camera providing a close up of the complainant’s face should also be wall mounted, and at a height to ensure that the complainant’s face is clearly shown.  The type of camera being recommended in Appendix A to this section is a dome colour camera with full function control of pan, tilt, zoom, focus and iris.  These functions will allow the camera to be set up to focus correctly on complainants of all ages and sizes.

IX.

The COURT will need to be assured that any section of the room not recorded was unoccupied: the placing of fixed furniture in any “blind spot” could provide that assurance and should prevent younger or restless complainants from straying into the “blind area”.

X.

In some cases a complainant maybe restless and tend to move about the room.  This problem might be overcome by using the focus functions of the camera.  However, considerable skill is required in the use of these functions.  In using these camera functions, members of interview teams should be aware that they have no editorial function as to interpreting what the complainant is saying and doing.  They should ensure, therefore, that by using the camera’s functions undue emphasis is not placed on particular parts of the complainant’s testimony.




LIGHTING
XI.

Modern video equipment does not normally require special additional lighting.  Natural daylight may be perfectly adequate, particularly if enhanced by pale coloured walls and a white ceiling.  However, shafts of light, or sudden changes in natural light, can present problems for the automatic iris of the camera and should be avoided if possible.  If natural daylight proves insufficient or unsuitable, normal fluorescent light can be used effectively. Ideally, the main sources of light should be either side of the camera.  A mix of natural light, tungsten and fluorescent light should be avoided. This can cause unnatural effects if colour equipment is used.




ACOUSTICS
XII.

The evidential value of the video recorded interview will depend very much on the court being able to discern clearly what was said, both by the interviewer and by the complainant.  Provided that a room of the dimensions and furnishings recommended above (see para IV above) has been selected, acoustics should not present a problem.  However, the selection and placing of microphones will require very careful attention if a satisfactory recording is to be made.

XIII.

The video recorders should preferably be capable of hi-fi stereo sound recording.  Ideally there should be manual recording level controls for each sound channel so that recording levels can be set appropriate to the facility’s needs, together with a sound level meter.

XIV.
A phantom powered boundary layer microphone will be suitable for the purposes of these Guidelines, provided the system is correctly installed.  Preferably two microphones should be used with the aim of locating one close to and within two metres of the conversation to provide the main sound recording.  An 8 channel preamplifier and mixer with phantom power should be used with the microphones to bring the audio signals up to audio line levels.  Preferably, the second microphone should be a phantom powered rifle microphone and should be mounted at a high level, on either wall or ceiling.  This should also be fed to the eight-channel mixer.

XV.

Care is needed in the placing of remote microphones if they are not to obtrude, distract or otherwise impede the complainant’s communication.  Some complainants may find them inhibiting while others may be drawn to them as playthings.  A further problem can arise if a complainant moves around the room and away from the location for which the equipment was optimally installed.  A recommended solution is to mount the second microphone unobtrusively on the wall.  This can provide a second recording which may, if necessary, be used to back up the main recording.  The use of two microphones will also ensure that some sound is recorded if one microphone should fail.




RECORDERS AND TAPES

XVI.
The use of a time and date generator, with time divisions of one hundredth of a second, should be used to super-impose time and date on all video recordings.  This should avoid the need to demonstrate to the court both when the recording was made and the continuity of the interview.  The use of such devices are, therefore, strongly recommended.  Nevertheless, verbal statements by the interviewer of the date and time should be made at the beginning and at the close of the interview to confirm that the device is accurate.

XVII.
The equipment should ideally be capable of making two simultaneous recordings during the interview: the original and the master copy which should be sealed after the interview (see para. 5.4,).  See para. 5.11 for the making of any subsequent copies.

XVIII.
Only good quality video tapes should be used.  No more than one interview should be recorded on each tape.  The original and master copy should always be recorded on new, unused, sealed tapes.  Ideally, further copies should also be recorded on unused blank tapes.
XIX.
All composite video signals shall be one volt, peak to peak and looping, which causes deterioration of this signal level, must be avoided.

APPENDIX   A

EQULPMENT IN THE CONTROL ROOM

2 x Hi Fi stereo VHS recorders

I x PIP Colour Video Mixer

1 x 8 Channel Phantom Powered Audio Preamplifier and Mixer

1 x Time and Date Generator with time divisions of one hundredth of a second

2 x Video Distribution amplifiers

I x Colour monitor with Audio
I x Intelligent Dome camera controller
I x Audio Distribution amplifier

I x Dimmer for control of lighting in control room
1 x Equipment console with lockable roller door

I x Induction loop amplifier

I x Goose neck microphone with push to talk button

I x Lockable tape storage unit

Note:

The lighting in the Control Room should be on a dimmer switch.

EQUIPMENT IN THE INTERVIEW ROOM

2 x  Wall/ceiling mounted rifle microphones

1 x  Boundary layer microphone
1  x
Fixed colour camera fined with auto iris lens to provide a horizontal field of view of no less than 88 degrees; will be capable of resolving 520 lines or higher; will operate to less than 1 lux at f 1.4 and will have through the lens auto white balance capable of tracking changes

1  x
Full function dome colour camera with control of pan. tilt, zoom, focus and iris functions; will be capable of resolving in excess of 520 lines horizontal resolution; will operate to less than 1 lux and will have an auto white balance capable of tracking colours in the lighting

1  x
Auto iris lens giving in excess of 88 degrees of horizontal coverage

1  x
Induction loop ear piece

Most equipment is either ceiling or wall mounted. However, a provision will have to be made for under floor cabling to the boundary layer microphone. This will require a floor box.

Note:
The lighting in Interview Room should be a minimum of 600 lux provided by daylight fluorescent lighting.  The predominant colours in the Interview Room should be bright with a matt finish and a high reflectance factor.

ANNEX  D

An Garda Síochána
Specimen Information Sheet
Video Recorded Interview
Name of complainant………………………………………………………………….

Expected time, date and place of interview(s)………………………………………...
…………………………………………………………………………………………

I propose to video record an interview with ………………………….because I think it will spare him/her from having to go over the same ground with my colleagues.  If there are any legal proceedings, the video recording could be played in court to spare him/her some of the ordeal of criminal proceedings.

If there is any information about …………………………you think we should know to make the interview as comfortable as possible for him/her, please let me know.  I would be particularly interested to hear about any special medical or dietary problems.

The video recording will be stored securely and access will be very strictly controlled, in line with section 5 of the Good Practice Guidelines.

Name of garda in charge of criminal investigation

…………………………………………………………..
Contact telephone number………………………………
ANNEX  E

An Garda Síochána
Specimen Form Of Receipt And Undertaking
Form of undertaking recommended when (access is being granted to a video recording). Name of person(s) who it is proposed should have access to recording………………….
…………………………………………………………………………………………….

Position in organisation……………………………………………………………….......
Organisation……………………………………………………………………………….
Address……………………………………………………………………………………


……………..……………………………………………………………………...


……………..……………………………………………………………………...

Telephone……………………….
I/We acknowledge receipt of the video recording marked “statement of/interview with

…………………………………………………………………………………………...”
I/We undertake that whilst the video recording is in my/our possession I/we shall:

(a)
not make or permit any other person to make a copy of the recording;

(b)
not release the recording to [name of the accused];

(c)
not make or permit any disclosure of the recording or its contents to any person except when in my/our opinion it is strictly necessary in the interests of the complainant and/or of the defendant and/or in the interests of justice;

(d)
ensure that the recording is always kept in a locked, secure container, and not left unattended in vehicles or otherwise unprotected;

(e)
return the recording to you when I am/we are no longer professionally involved in the matter; and

(f)
will record details of the name of any person allowed access to the recording together with details of the source of the authorisation granted to him/her.

Signed……………………………………………….

_____________________________________
Print name of signatory

for and on behalf of…………………………………………….
Date………………………………..
ANNEX  F
An Garda Síochána
Specimen Index Of Video Recorded Interview
Part I

Information About the Interview
NAME OF COMPLAINANT …………………………………………………..

DATE OF BIRTH ………………………………………………………………
NAME OF INTERVIEWER ……………………………………………………
NAME OF OBSERVER ………………………………………………………...
LOCATION OF INTERVIEW(S) ………………………………………………
DATE OF INTERVIEW(S) ………………….....
NO. TAPES ………..    TOTAL ………..    DURATION ……………(mins.)

OTHER PERSONS PRESENT

……………………………………………………………………………………
IDENTITY OF SUCH PERSONS ………………………………………………
PART II
INFORMATION ON THE VIDEO RECORDING

INDEX NOS.
DESCRIPTION

…………………………………
Start of the interview

…………………………………
Introductions

…………………………………
Explanation of the purpose of the interview
…………………………………
Close of interview

Detail Of The Offence(S)
(give complainant’s own words where practicable and use continuation sheets where necessary)

Complainant’s Description Of The Offence(s)
……………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

Complainant’s Description Of The Offender(s)
……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

Complainant’s Information Relevant To Dates Of Offence(s)
……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………

ANNEX G

An Garda Síochána

Warning Label For Video Tapes

This video recording has been prepared pursuant to section 16 (1) (b) of the Criminal Evidence Act, 1992 and

must NOT be copied or shown to

unauthorised persons.


I
-
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Procedure in relation to certain offences
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Video recording as evidence at trial. 
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Application of Part III to persons with mental handicap
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